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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STAIE 
SUPREME COURTS. 


AGENT. 


§ 108. Firre.—When Contract by is Completed.—Insurance on 
Property Already Destroyed when Invalid—Where an agent of 
an insurance company, authorized to issue policies, writes and 
delivers a policy to another agent from whom the application 
was received, charging the premiums to such agent under a 
business arrangement between them, and the policy is delivered 
to the insured, the contract of insurance is complete ; and in the 
absence of fraud, it can be terminated only in conformity to the 
stipulations of the policy, or by agreement of the parties. 

Steam Mills Co. vs. W. A. Co., 125 Mass., 110. 


An agent of an insurance company has no authority to insure 
property already destroyed ; and a policy written and intended 
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as a substitute for a subsisting policy in another company, but 
not delivered, and of which the assured has no knowledge until 
after the property is destroyed by fire, is not a valid contract of 
insurance. 


Stebbins vs. Lancashire Ins. Co. 
Rep'd Jour'l, p. 698. 


§ 109. Fire.—Of Comrany or Insured.—Verbal Representations 
by.—Auth r ty of as to Parol Agreement.—Where the agent of a 
person desiring fire insurance went to the agents of certain com- 
panies and asked for a certain amount of insurance, not specify- 
ing the companies with which he desired to insure, and they, 
being unable to give him the amount required in the companies 
which they represented, went to the agents of another company 
and took out a policy for him, doing all the business, the per- 
sons obtaining the insurance not being aware until after they re- 
ceived the policies that they were obtained through other 
insurance agents also. Held, That the first insurance agents to 
whom he went were the agents for all the insurers, Where the 
effect of a written contract is made to depend upon contempora- 
s1eous verbal representations, they must be made by an actual 
agent, or one whose action is ratified with knowledge of what he 
has done. An agreement partly in writing and partly in parol 
must stand as written unless varied by authority, and an assured 
party is not bound to inquire how far unauthorized persnos have 
undertaken to represent him in matters of which he has no no- 
tice. 


McGraw vs. Germania Fire Ins. Co. 


Rep’d Jour’l, p. 657. 
CANCELLATION. 


§ 110. Frre.—Return of Part Premium.—The policy if valid 
covered a previous loss. The first loss was apparently treated 
as binding, but the company attempted not to repudiate the 
whole contract, but to cancel what was left of the policy by re- 
turning a portion of the premium. Held, That an insurance 
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company cannot treat a policy as valid so far as premiums are 
concerned, and bad as to their liability upon it. 


McGruw vs. Germania Ins. Co. 


FOREIGN COMPANY. 


$111. Frme.—Condi'ions of Admittance to Ohir.—Mandamus 
in case of Superintendent of Insurunce.—P:wer of Superintend.nt 
over Foreign Companies.—A mutual fire insurance company or- 
ganized under the laws of another State, but similar to domestic 
mutual fire insurance companies, which has at least $50,000 in 
premium notes, on which at least $10,000 in cash has been paid 
before commencing the business of insuring, may, so far as its 
capital is concerned, be admitted to transact business within this 
State. Where a public officer is called upon to perform a plain 
and specific public duty positively required by law, ministerial 
in its nature, calling for the use of no discretion, nor the exer- 
cise of official judgment, his performance of such duty may, 
upon his refusal and in the absence of other means of relief, be 
enforced by mandamus. 


Ex parte Black, 1 Ohio St., 30. 


When such officer, in determining upon the performance of a 
public duty, is called upon to use official judyment and discre- 
tion, his exercise of them, in the absence of fraud, bad faith, 
and abuse_of discretion, will not be controlled or directed by 
mandamus. 


Free Turnpike Co. vs. Sandusky County, 1 Ohio St., 149; State ex rel. 
Anderson vs. Holmes Co., 17 Ohio St., 608; Lake Co. vs. Ashtabula Co., 
24 Ohio St., 393-101; Moses on Mandamus, 78; High Ex. Rem., 224; 
United States vs. Seaman, 17 How., 225. 


Where a foreign insurance company, tendering compliance 
with our laws, applies for authority to transact its business 
within this State, the superintendent of insurance has no power 
in the exercise of a mere arbitrary discretion, to refuse such ad- 
mission. It is within the province of such superintendent, in 
considering the application of such insurance company for ad- 
mission to transact business within this State, to inquire into its 
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financial soundness, and if upon such inquiry, made in good 
faith, he is not satisfied of its financial soundness, he is invested © 
with discretion to refuse such admission, and his exercise of such 
discretion will not be controlled by mandamus. 

Slate vs. Moore. 

Rep’d Jour’l, p. 712. 


OTHER INSURANCE. 


§ 112. Fie.—Lffect of when Void.—If the policy contains a 
provision that is to become void in case of other insurance being 
subsequently effected without the written consent of the first 
company, such company cannot escape liability thereby when 
the “other insurance” is void, and known and accepted by all 
parties as being void. 

Hubbard vs. Hartford F, Ins. Co., 33 Iowa, 325, 

Behrens vs. Germania F. Ins. Co. 

Rep'd Jour 1, p. 492. Iowa 8. C. 


PARTNERSHIPS. 


§ 113. Frrr.— What Constitu'es Change in Title or Possession 
in Case of.— What Constitutes a Partner—The policy provided 
that it should be void “if the property be sold or transferred or 
any change take place in the title or possession.” Held, That a 
change or transfer between the partners would be no violation, 
but the introduction of a new partner was a violation which 
avoided the policy. By the terms of the agreement A. 
was to be received into the firm upon the payment of 
$5,000 on a certain date and of a like sum at or before another 
date. Held, That the payment of $5,000 on the first date with a 
note for the balance constituted A. a member of the firm. Held, 
That the assent of a partner to such an agreement although he 
had not signed it, rendered it binding. 

Drennen, Starr & Everett vs. London Assurance Corporation. 

Rep’d Jour’l, p. 706. U. 8. C. C., Minn. 


PLEADING. 


§ 114. AcomENT.—D -‘murrer.—Policy Exemplims from Lia- 
bility — Waiver and Evidence of Priofs of Death—A demurrer 
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goes only to what the complaint states on its face, and not to 
what some one may have written on the back. The exemptions 
is an accident policy from liability for various classes of injuries 
are conditions subsequent, and the company must svecially 
plead them to claim the benefit. It is not necessary for 
the complaint to avow that the claim did not arise through 
them. The complaint alleged the furnishing of proofs of death 
within the required time; the evidence tended to show a waiver 
of such proofs. Held, on demurrer to the evidence, that under 
the code system that a party relying on an excuse for non-* 
performance, must specially plead the facts, instead of alleging 
performance. But in certain cases of variance amendments to 
the pleadings may be made to obtain the admission of evidence 
showing a variance from the pleadings. Where, as here, no 
objection was made to the evidence when offered, the demurrer 
was too late. 

Jeib vs. Butterick, 68 Ind., 199; Purchase vs. Mattison, 6 Duer, 587 ; 
Horsley vs. Black, 28 N. Y., 488; Peck vs. Waters, 104 Mass., 345; 
Falley vs. Eller, 29 Ind., 322; Blossoms vs. Ball, 32 Ind., 115; Wood- 
word vs. Wilcox, 27 Ind., 207; I. C. & L. R. R. Co. vs. Jones, 29 Ind., 
465 ; Singer Mfg. Co. vs. Doxy, 65 Ind., 65 ; Collins vs. Gunter, 11 N. Y., 
368; Place vs. Minster, 65 id., 89; 2 Fillinghast & Shearman (N, Y.) 
Prac., 1,029 ; Voorhees vs. Bank of U. 8., 10 Peters, 449-473; Harris vs. 
Weaver, 1 Blf., 502; Kreson vs. Cloud, 45 Ind., 273 ; Belnap vs. Sealey, 
14. N. Y., 143 ; Costler vs. Mayor etc., 43 Ind., 339-404 ; Lund vs. Inhab- 
itants of Gyingslow, 11 Cush., 563 ; Russell vs. Barry, 115 Mass., 300. 

Owens vs. Travelers Ins. Co. 


Rep’d Jour’l 648. 


POLICY. 


§ 115 Lirzr.—Right to Paid-up on Default of Premium.— 
Effect (f Mutual Mistake with and Agent Insured.—Effect of Retrn- 
tion of Policy and Transfer of Assets ly Company.—Measure of 
Vulue.—Action in the Absence of Novation.—The right to paid-up 
policy upon default in payment of premium includes the right of 
the insured to previously elect to make such default and to so 
notify the company. Where such policy was surrendered for 
commutation to the agent upon a mutual mistake of the insured 
and the agent as to the amount of the commuted policy which 
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would be given, it was the duty of the company to have notified 
him of the mistake and allow him to elect whether he would still 
continue. Where the company instead of returning the policy 
retained it for six months without notice and then indorsed on 
it a commutation for a smaller sum, meanwhile transferring all 
its business and assets to another company, the insured for- 
feited no rights and was under no obligation to continue his pol- 
icy but was entitled to demand what was justly due for its aban- 
donment. The amount so due is the value of the policy at the 
time of its surrender with interest, less the amount of the out- 
standing premium note. Held, ‘that such a suit may be main- 
tained against the transferred company and its successor witi- 
out making other policy-holders parties where it does not appear 
that there were any such who did not accept the terms of the 
transfer and that the funds are not sufficient to meet all claims 
upon them. 


U. S. vs. Behan, 4 U.S. 8S. C. Reporter 81. 


Lovell vs. St. Louis Mutual Life Ins, Co. 
Rep’d Jour’l, p. 687. 
PREMIUM NOTE, 


§ 116. Lire.—Forfeiture.— Effect of Non-payment of Interest on 
Right to Commuted Pclicy.— Forfeiture will be relieved against or 
mitigated when it can be done without violence to the parties. 


Hall vs. Delaplaine 5 Wis., 206 ; Button vs. Schroyer, Iowa, 598. 


The policy provided that the interest on the premium note 
must be paid annually in cash at the maturity of the annual 
premium ; also that in order to secure a commuted policy in 
case of default in payment of premium, all premium notes must 
be taken up or the interest thereon paid annually until the notes 
are canceled by surplus or the whole policy will be forfeited ; 
also that in every case where the policy became null and void, 
all payments should be forfeited ; also in case of default in pay- 
ment of premium the assured should receive as many tenths of 
the sum assured as there have been complete annual payments ; 
also that if the premiums or interest be not paid as stipulated 
the company should only be liable for as many tenths, etc. 
Held, That where the language of the contract is so clear and 
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explicit as to the intentions of the parties the court will not 
hesitate to declare a complete forfeiture after the failure of the 
insured to comply with the provisions as to payment of interest 
in case of default in the payment of premiums, 


Hall vs. Ins. Co., 39 Wis., 397; Ins. Co, vs. Ross, 63 "Ga., 169; Knick- 
erbocker Ins. Co, vs. Harlan, 56 Miss., 512; Patch vs. Phoenix Ins. Co., 44 
Vt., 481; Atty Gen. vs. N. A. Life Ins. Co,, 82 N. Y., 172 ; Tait et. al. vs. N 
Y. Life Ins. Co., U. S. Circuit Court (Tennessee), 4 Bigelow Ins. Rep., 479} 
Dutcher vs. Brooklyn L. I. Company, 2 Central Law Journal, 153, or 4 Big., 
665; Symonds vs. N. W. L. I. Co., 23 Minn,, 491; Little vr, the Same, 56 Ind. 
504 ; Bonner vs. the Same, 36 Ohio St,, 51; Fithian vs. the Same, 4 Mo. 
Appl., 386. N.Y. Life Ins. Co. vs. Statham, 933 U.S., 24; Manhattan 
Life Ins. Co. vs. Balk, id.; Russum vs. St. Louis M. L. I. Co. (St. Louis 
Court of Appeals), 5 Big. Ins. Rep., 243); Moses vs. Brooklyn L. L, Co. 
50 Ga., 196; Smith vs. St. Louis M. L. I. Co., 2 Tennessee, Ch. 727; 
Fuller vs. Mad. Mut. Ins. Co., 36 Wis., 599 ; St. Louis Mut. Life Ins. Co. 
oe. 10 Bush, 210; Ohde vs, Northwestern Life Ins. Co., 40 Iowa, 


Ewald vs. N. W. Mutual Life Ins, Co, 
Rep’c Jour’l, p. 675. 


VALUATION. 


§117. Fre.— When Excessive must be Fraudulent to Disturb a 
Verdict.—When under the terms of the policy, the assured will 
not gain anything by an over-valuation, the evidence of a fraud- 
ulent intent in over-valuing the property should at least 
be of a satisfying character to warrant a court in disturbing a 
verdict for the assured. 

Bonham vs. Iowa Cent. Ins. Co., 25 Iowa, 328; Franklin Ins. Co. vs. 
Vaughan, 92 U. S., 519; Williams vs. Phoenix Fire Ins. Co., 61 Me., 67 ; 
Wood, Ins., 3426 ; Dogge vs. Northwestern Ins. Co., 49 Wis., 501 ; 8. C., 
5N. W. Rep., 889. 


Behrens vs. Germania F. Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA. 


From the Marion County Superior Court. 


HARRIET L. OWENS 
Us. 
TRAVELERS INS. CO.* 


A demurrer goes only to what the complaint states on its face, and not to what 
some one may have written on the back. 

The exemptions in an accident policy from liability for various classes of in- 
juries are conditions subsequent, and the company must specially plead 
them to claim the benefit. Itis not necessary for the complaint to avow 
that the claim did not arise through them. 

The complaint alleged the furnishing of proofs of death within the required 
time the evidence tended to show a waiver of such proofs. 

Held, On demurrer to the evidence, that under the code system that a party 
relying on an excuse for non-performance, must specially plead the facts, 
instead of alleging performance. But in certain cases of variance amend- 
ments to the pleadings may be made to obtain the admission of evidence 
showing a variance from the pleadings. Where as here, no objection was 
made to the evidence when offered, the demurrer was too late. 


Fron & Finca, for Plaintiff. 
Borns & Leverine, fur Defendant. 

Howe, J. 
This was an action by plaintiff, who is appellee, upon a policy of 


* Opinion rendered April 2, 1883. 4 5 
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insurance issued by defendant for benefit of plaintiff upon the life of 
her husband James L. Owens, insuring against loss of life by reason 
of any accidental injuries of the kind therein specified. 

By the terms of the policy the insurance was payable, within 
90 days after sufficient proof of death occurring within the con- 
ditions of the policy. The complaint alleges generally that she 
(the plaintiff) and said James E. Owens performed all the conditions 
of said policy; that proofs of said Owens’ death were furnished de- 
fendant more than 90 days before the filing of this complaint ete. 
Divers objections are made to the complaint, a demurrer to which 
was overruled by the special term. The policy provides that “no 
suit * * shall be brought * * unless the same is commenced within 
one year from the time the right of action accrues.” 

The complaint alleges that the insured died November 15th, 1880. 
It is insisted that the demurrer should have been sustained because 
the suit was commenced on March 29th, 1882. This point is not well 
taken. The date of the suit is not ascertained by the demurrer 
which goes only to what the complaint states on its face, and not to 
what the clerk or some one else states on the back of it. 

The policy also contains a great number of provisos and conditions 
subsequent. For instance it is “produced * * * that this insurance 
shall not extend to * * any bodily injury of which there shall be no 
external and visible sign,” that “no claim shall be made under this 
policy when the death or injury may have been caused by * * * 
lifting or by over-exertion.” 

Defendant claims that the oungtiaihs is bad because it does not 
negative these provisos and conditions subsequent. The law is other- 
wise. Ifthe defendant wanted to take advantage of such provisos 
and conditions it should have pleaded them. 1 Chitty Plead. (16 
Am. ed.), 246; Stephen Plead. (9 Am. ed.), 443. 

The questions chiefly discussed are raised by the overruling by 
the special term of the defendant’s demurrer to the evidence. It 
seems to me that the evidence is sufficient to withstand a demurrer 
thereto, unless there was a fatal variance between the complaint and 
the evidence. The complaint, as has been stated, alleged that proofs 
of Owens’ death were furnished defendant within the time fixed by 
the policy. But the evidence tended to show only a waiver by de- 
fendant of the furnishing of such proof. The general rule in this 
State, as in all the States which have adopted the code system of 
pleading, is that where a party intends to rely upon an excuse for 
non-performance or for not making demand or tender, or for no 
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giving notice, he should specially plead the facts constituting such 
excuse, instead of alleging performance, demand, tender, or notice, 
as the case may be. Purdae vs. Nopinge, 15 Ind., 386; Cromwell vs. 
Williamson, 18 Ind., 365; Home Ins. Co. vs. Duke, 43 Ind., 418-421; 
Pomeroy Remedies, § 556. I thought and said in a hastily prepared 
opixion, January term, that the variance aboved noticed was fatal 
even upon a demurrer to the evidence. Subsequent consideration 
has satisfied me that I was wrong. There were at common law, as 
under the code, at least two classes of disagreement between the 
pleading and the proof. One embraced cases wherein the proof 
wholly failed to support the affirmative of the issue or in other words 
as our code expresses it, where “the allegation of the claim or de- 
fense to which the proof is directed is improved, not in some far- 
ticular or particulars only, but in its general scope and meaning, 

Such failure was of course fatal at common low. It is equally fatal 
under the code, which designated such failure as “a failure of proof” 
expressly to distinguish it from a mere variance, R. S. 1881, § 393. 
And nothing more than this is meant to be decided in the case, of 
which we have many in our reports, holding that parties must re- 
cover according to the allegations of their pleadings or not at all 
—secundum allegata et probata. A much more extended class of dis- 
agreements between the pleadings and the proof embraced cases 
wherein there was a disagreement in some particular point or points 
only. But at common law the disagreement was as fatal in this as in 
the former class, and the decisions in reference thereto did more 
than all others to bring odium upon the law. Stephen Pleading (9 
Am. ed.), 85; C. V. note, 6. Not so under the code.’ Under the 
code, if the disagreement between the proof and the pleadings is not 
such as to amount to a “failure of proof,” it is a variance only 
whether it be material or immaterial. If there is only a variance the 
adverse partly may object to the evidence as it is offered. If he does 
the party offering it may find it necessary or desirable to amend his 
pleadings. Or the objecting party may find it necessary or desirable 
to amend, and in either case a continuance may be desired. All this 
is fully provided for by the code, R. S., 1881—391 to 397 inclusive. 
Amendments to cure such variances, may be made even after all the 
evidence has been heard. Jeib vs. Butterick, 68 Ind., 199. 

In a case in Massachusetts where the law in relation to amend- 
ments is certainly no more liberal than that of Indiana, an amend- 
ment to cure a variance was allowed by the supreme court after 
appeal taken and argued. Peck vs. Waters, 104 Mass., 345. It does 





1884. ] Owens vs. Travelers In-. Co. 651 


not follow, therefore, that a mere variance is fatal even if objected to 
on the trial. Falley vs. Eller, 29 Ind., 322; Blossom vs. Ball, 32 Ind., 
115; see also Woodword vs. Wilcox, 27 Ind., 207; LC. & L. R. R. 
Co. vs. Jones, 29 Ind., 465; Singer Mfg. Co. vs. Doxy, 65 Ind, 65. 

Such also is the law of New York, from whose code the provisions 
of our own in relation to variance are taken. Collins vs. Gunter, 11 
N. Y., 368; Place vs. Minster, 65 id., 89. To the same effect are the 
Massachusetts decisions. Peck vs. Waters, 104 Mass., 345. 

In the present case, however, it does not appear that the defend- 
ant made any objection to the evidence as it went in nor did the de- 
murrer to the evidence point out the specific ground of objection 
now urged. Justice requires that the defendant should not be per- 
mitted to urge such objection now. Indeed it is a general ruie, 
applicable to all judicial proceedings, that if a party would object to 
any irregularity in legal proceedings he should doso at the first 
available opportunity while it may be remedied and not wait until it 
cannot be remedied without putting the other party to unnecessary 
expense and delay, or perhaps defeating him altogether in the asser- 
tion of a just claim. 2 Fillinghast & Shearman (N. Y.) Prac., 1,029; 
Voorhees vs. Bank of U. S., 10 Peters, 449-473; Harris vs. Weaver, 
1 Bif., 502. Itis therefore, well settled that objection to a variance 
(as distinguished from a failure of proof) must be taken at the time 
when the evidence is offered; if not it cannot be raised afterwards. 

Kreson vs. Cloud, 45 Ind., 273. To same effect are the New York 
cases. Belnap vs. Sealey, 14 N. Y., 143; Costler vs. Mayor etc., 43 
Ind., 339-404. See also Lund vs. Inhabitants of Gyingslow, 11 Cush., 
563; Russell vs. Barry, 115 Mass., 300. From the authorities cited 
it is apparent that the objection now urged cannot avail the defend- 
ant if the complaint might have been amended at the trial so as to 
make it conform to the evidence. That it could have been so 
amended seems to me to be clear. There was it is true, a variance, 
but there was not by any means an entire failure of proof. The 
meritorious part of plaintiff's claim, the gist of her action, so to speak- 
was made out when she proved the execution of the policy and the 
death of her husband within the terms of it. But there is an au- 
thority expressly in point. Horsley vs. Black, 28 N. Y., 438. Speak- 
ing of the rule admitted to be the rule in New York, that the plaint- 
iff cannot prove an excuse for performance under an allegation of 
performance the court says that “this rule is of very little conse- 
quence; for the plaintiff may amend his complaint and then give 
the evidence.” In Purchase vs. Mattison, 6 Duer, 587, the complaint 
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alleged notice of non-payment, proof was given, without objection of 
an excuse for non-payment. It was held that the objection of vari- 
ance was thereby waived. My conclusion is, therefore, that the 
special term did not err in overruling the demurrer to the evidence. 
I feel free to say also that in my opinion there is no great merit in 
this appeal. The policy sued on is exceedingly illiberal. It pretends 
to insure against accident but excepts nearly all the accidents which 
the mind of man could conceive of as likely to result in death. It 
was a mere accident that the deceased died of such an accident as 
entitled his widow to the insurance money; but he died of such an 
accident. There is not the least doubt whatever about that from the 
evidence. The defense set up now is that the defendant was not 
notified thereof within 90 days. But the evidence shows that its 
agent waived notice. ‘“ Yes,” says the defendant, “we know that, 
but you did not plead it in the complaint. There is a variance.” It 
does not appear, however, that the defendant was harmed in the 
least by the variance, and, if it was, the time to have made the objec- 
tion was when the evidence was offered and when it could easily 
have been cured. 


Judgment affirmed. 
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SUPREME COURT OF IOWA. 
Appeal from Dubuque Circuit Court. 


BEHRENS 


vs. 
. 


GERMANIA FIRE INS. CO.* 


When under the terms of the policy, the assured will not gain anything by an 
over-valuaticn, the evidence of a fraudulent intent in over valuing the prop- 
erty should at least be of a satisfying character to warrant a court in dis- 
turbing a verdict for the assured. 


If the policy contains a provision that it is to become void in case of other in- 
surance being subsequently effected without the written consent of the first 
company, such company cannot escape liability thereby when the ‘other 
insurance”’ is void, and known and accepted by all parties as being void. 


Action on a policy of insurance in the usual form, to recover dam- 
ages sustained by the destruction of the property insured, by fire. 
The defendant pleaded—First, that the plaintiff falsely and fraudu- 
lently over-valued the property insured; second, that additional in- 
surance had been obtained on the property without the written con- 
sent of the defendant ; and third, that plaintiff commenced an action 
against the company in which the additional insurance had been 
obtained, and averred in the petition in said action certain matters 
and things in relation to the validity of the insurance on which the 
defendant relied, and therefore declined to pay the loss on the policy 
sued cn, and had incurred expenses in making its defense. There 


* Opinion filed June 7, lost, trom NV. W. Reporter. 
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was a trial by jury, verdict and judgment for the plaintiff, and de- 
fendant appeals. 


J. C. Lonavevitte, for Appellant. 
Urr Bros., for Appellee. 


SEEVErs, J. 

1. The court instructed the jury as follows: “As to the defense 
stated in the third instruction you are informed that if you find that 
the preponderance of credible evidence establishes that plaintiff, in 
getting the policy in suit, made a false statement as to stock pur- 
chased and added to that already possessed, or intentionally deceived 
the agent, Deggindorf, as to the value of his property, and thereby 
obtained the policy in suit, the defendant is entitled to a-verdict, 
But a mere honest mistake as to value is not sufficient to invalidate 
the policy, and thereby defeat plaintiffs action.” No exception is 
taken to this instruction, and it therefore must be regarded as the 
law of the case. The jury found specially that the plaintiff repre- 
sented the value of the property at the time he obtained the assur- 
ance to be $2,000, and that its actual cash value at that time was only 
$1,240; that the plaintiff, at the time of” procuring the policy, “ did 
not knowingly, and with intent to deceive, misrepresent the value of 
the property insured. It is insisted this finding is contrary to the 
evidence. We do not think this is so. We have read the evidence 
carefully, and are unable to reach the conclusion that the plaintiff 
purposely, and with the intent to deceive, made a false statement of 
tne value of the property. The policy contains this provision : The 
“ amount of such loss or damage is to be estimated according to the 
actual cash value at the time of the loss.” Under the terms of the 
policy the plaintiff could not possibly gain anything by the over- 
valuation. The evidence, therefore, of a fraudulent intent should at 
least be of a satisfying character to warrant us in disturbing the ver- 
dict. We cannot say the evidence fails to sustain the special finding, 

2. Substantially, it is insisted that the over-valuation is so great 
that, conceding there was no fraudulent intent, there cannot be a 
recovery. But, as we have seen, the defendant’s liability is not to be 
measured by the valuation at the time the insurance was effected, 
but by the actual cash balance of the property at the time it was de- 
stroyed. Over-valuation by owners of property is a usual occurrence, 
made honestly,—that is, the owner will place a higher value on his 
property than his neighbor; and we doubt not this is well un- 
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derstood by insurance companies, and we doubt whether anything 
short of a fraudulent intent should avoid a policy of the character in 
question. But, be this as it may, the over valuation in this case is 
not so great as to justify us in holding as a matter of law that there 
cannot be a recovery on the policy in question. The decided weight 
of authority, we think, is in accord with this view. -Bonham vs. Iowa 
Cent. Ins. Co., 25 Iowa, 328; Franklin Ins. Co. vs. Vaughan, 92 U, 
S., 519; Williams vs. Phoenix Fire Ins. Co., 61 Me., 67; Wood, Ins. 
§ 426; Dogge vs. Northwestern Ins. Co., 49 Wis., 501; S. C. 5 N. W, 
Rep. 889. 

3. The policy provided it should become void if other insurance 
was subsequently obtained on the property without the written con- 
sent of the company indorsed on the policy. Other insurance was 
obtained without notice to or consent of the defendant, and the court 
instructed the jury that plaintiff could not recover unless they found 
such insurance was invalid, and was so treated and considered by 
the company issuing the policy at all times after it discovered such 
invalidity. This instruction is in accord with the holding in Hubbard 
vs. Hartford Fire Ins. Co., 33 Iowa, 325, and there was evidence ten- 
ding to show such invalidity, and that the company issuing the 
policy had at all times so treated it. It is urged, the finding of the 
jury in this respect is against the evidence. But we think the evi- 
dence fully supports the verdict in every respect. In fact, we think if 
the finding had been otherwise it should have been set aside. Certain 
instructions on this subject were asked and properly refused, because 
there was no evidence upon which they could be properly based. 
They assume that there was evidence tending to show that the com- 
pany issuing the subsequent policy had adjusted the loss under it, or 
had agreed to prepare proofs of the loss. We have been unable to dis- 
cover any evidence tending to show that the company did not at all 
times insist that the policy was void. At most, an adjusting agent of 
the company offered to return the premium received and pay a com- 
paratively small sum of money if the plaintiff would deliver up the 
policy. This, however, was done as a compromise and to avoid 
difficulty, and at the same time it was insisted the policy was void, 
and the company was in no manner liable under it. 

4. Weare asked to overrule or modify Hubbard vs. Hartford 
Fire Ins. Co., before cited. This we are not prepared to do. The 
rule there announced has been the law in this State for nearly fifteen 
years, and we shall not stop to attempt to vindicate its correctness. 

5. Because the plaintiff brought an action on such subsequent in- 
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surance, it is said he is estopped from maintaining this action. The 
ground of this claim is that the defendant relied on the state- 
ments of the petition, and, relying thereon, failed or declined to 
settle this case, and incurred expense in defending it. The fact is, 
this action was commenced long prior to the action on the subse- 
quent insurance, and the defendant had vigorously defended it. We 
are unable to see that the defendant was in any respect misled by the 
acts or conduct of the plaintiff. 


Affirmed. 





McGraw vs. Germania Fire Ins. Oo. 


SUPREME COURT OF MICHIGAN. 


Error to Bay. 


McGRAW. 
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US. 
GERMANIA FIRE INS. CO.* 


An insurance company cannot treat a policy as valid so far as premiums are 
concerned, and bad as to their liability upon it. 

Where the ageut of a person desiring fire insurance went io the agents of cer- 
tain companies and asked for a certain amount of insurance, not specifying 
the companies with which he desired to insure, and they, being unable to 
give him the amount required in the companies which they represented, 
went to the agents of another company and took out a policy tor him, 
doing all the business, the persons obtaining the insurance not being aware 
until atter they received the policies that they were obtained through 
other insurance agents also, //eld, That the first insurance agents to whom 
he weut were the ageats for all the insurers. 


Where the effect of a written contract 1s made to depend upon contempora- 
neous verbal representations, they must be made by an actual agent, or 
one whose action is ratified with kuowledge of what he has done. 


An agreement partly in writing and partly in parol must stand as written unless 
varied by authority, and an assured party is not bound to inquire how far 
unauthorized persous have undertaken to represent him in matters of 
which he has no notice. 


CuamPLin, J., dissenting. 


Hatcn & Cootry and Isaac Marston for Plaintiff. 
Hancuerr & Starx, sur Defendant. 


CAMPBELL, J. 
So far as the questions raised in tue record refer to the proofs of 
loss, and the attempt at cancellation, we concur in the results 


* Opinion filkd June 1s, 1884. From NV. W. Reporter. 
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arrived at by Judge Champlin, that there is no error. But we think 
there is no error in the rnlings depending on the supposed agency 
of the firm of Knaggs, Clark & Plum, under which the court below 
properly, as we think, excluded any responsibility aga'nst McGraw 
for what they may have done or omitted. It is certainly worthy of 
some consideration how far those questions could be raised at all 
under the facts as shown by defendant. The policy in suit, if valid, 
covered a loss under a previous fire to the one now in question. 
The defendant's agent, Mr. Stringham, examined the property and 
risks, and advised the company, who determined and attempted not 
to repudiate the entire policy, but to cancel what was left of it ; and 
the various notices which they gave, and the steps which they took, 
were inconsistent with any claim of its invalidity. If they proposed 
to repudiate, they could not treat 1t as good so far as premiums were 
concerned, and bad as to liability. It does not appear, but the in- 
ference is otherwise, that the first loss was treated as not binding 
defendant. The premium offered to be returned was only a portion 
of that paid for the whole period. Such a transaction would seem 
to be an affirmance, so far as it is significant at all ; and there was 
never any attempt at rescission ; but, as we do not know how far this 
matter may have been viewed below, we do not propose to do more 
than refer to it as an element which might have been significant if 
the other rul'nzgs were doubtful. 

But, so far as the relations of McGraw with Knaggs, Clark & 
Plum became important, we do not think they involved such agency 
as defendant claims. The testimony tended, in our opinion, to 
prove dist'nctly that as between McGraw and that firm, they repre- 
sented the insurers and not him. He, by his agent, applied to them 
for insurance, and in answer to that application obtained the insur- 
ance. He paid them all the premiums required on all the policies, 
and they receipted for the whole in one receipt, and without other 
discrimination than sevarating the items belonging to the several 
policies. He did not become responsible for their compensation. 
There was nothing tending to show that anyone but Mr. Curtis and 
Mr. Birdsall had authority to represent him. From the business in 
which this firm was engaged no one would have a right to suppose 
that they could possibly have personal knowledge of the exact con- 
dition of all property that they got insured, or that any policy valid 
cn its face could be fairly charged with their failures in representa- 
tions. Ifthe poiicy in suit had been issued on written representa- 
tions, those would no doubt have formed a part of it, if referred to, 
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and there could then have been no ambiguity about the contract. 
But where the effect of a written contract is made to depend—.if 
this can legally be done in all cases— upon contemporaneous verbal 
representations, those must, in our opinion, be made by an actual 
agent, or one whose action is ritified with knowledge of what he 
has done. We can see no good reason in law for applying to insur- 
ance business any different rules of agency from those which 
apply elsewhere. No one could contend that these persons were 
McGraw’s agents in those insurances which were obtained from their 
own companies, although insurance policies sometimes attempt to put 
their agencies in this anomalous position, as bind:ng the insured in 
all cases where their conduct might prejudice him, and only repre- 
senting the company where it will benefit the company. 

The companies always have it in their power to have everything 
material reduced to writing. It is contrary to general practice in 
other cases to have an agreement partly in writing and partly in 
parol. If this can lawfully be done, as perhaps it may be, it must 
nevertheless stand as written, unless varied by authority, and an 
assured party is not bound to inquire how far unauthorized persons 
have undertaken to represent him in matters of which he has no 
notice. The policy refers to property fully identified. He could 
not be bound to assume or imagine that anything further had been 
represented about it, except by his own agents, of whose acts he is 
bound to inform himself. No one would be safe in taking out in- 
surance under any other rule. The insured has a right to know 
where he stands, and while he takes the risk of his own representa- 
tions, he cannot be subjected to those of persons whom he has 
never appointed or recognized. 

If we thought there was anything tending to show that Clark and 
his firm were plaintiffs agents, we could not pass upon the weight 
of testimony ; but we think there is nothing fiom which any such 
inference could be raised. 


The judgment must be affirmed. 
Cootey, C. J., and SHerwoop, J., concurred. 
Cuampty, J., dissenting. 

This is an acticn of assumpsit brought by plaintiff to recover 
damages upon a policy of insurance. On the twenty-first of April, 
1882, the plaintiff and one Charles Wartrous were co-partners, com- 
posing the firm of T. H. McGraw & Co., which firm were the owners 
of some 18,000,0U0 feet of pine saw-logs, then cut and skidded in 
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Bay County, Michigan. The firm had in their employment one 
Charles C. Curtiss, who was the superintendent of T. H. McGraw «& 
Co., in looking after their affairs generally, and had entire charge of 
their insurance business. The partners resided in the State of New 
York, but they had a place of bus‘ness and an office at Portsmouth, in 
Bay County, Michigan. About the twenty-first of April, 1882, Curtiss 
called upon Messrs. Knaggs, Clark & Plum, a firm of insurance 
agents in Bay City, and requested insurance for T. H. McGraw & 
Co., upon their saw-logs to the amount of $100,000. They informed 
him that they did not know what amount they could take, but 
would write to their companies and ascertain, and take what they 
could. The Hanover Fire Insurance Company and the Germania 
Fire Insurance Company were doing business in this State, and 
were insuring property against loss or damage by fire under what 
they denominated ‘“‘ Underwriters Policy,” and they had an agency 
at Bay City, and were represented there by Daniel Shannon. The 
firm of Knaggs, Clark & Plum did not represent the Underwriters, 
but they applied to Shannon and placed a porticn of the risk ap- 
plied for by T. H. McGraw & Co., through Curt'ss, in companies 
represented by Shannon; and they afterwards delivered to T. H. 
McGraw & Co. policies of insurance upon their logs to the amount 
of $50,000, of which the policy in suit was one. Curtiss had no deal- 
ings whatever with Shannon, with reference to the issuing of the 
policy or the risk covered thereby. He paid Messrs. Knaggs, 
Clark & Plum the premiums upon all the policies received from 
them, including the pclicy in suit ; and at or previous to applying 
for the insurance he made no written ap ;lication, and made no 
verbal representation, as to the exposure or risk to fire of the prop- 
erty insured. On May 6,1882, a fire occurred which burned a por- 
tion of the logs. Notice was given to the companies of the loss, and 
adjusters were sent, representing all the companies, defendant in- 
cluded, to adjust the loss, and the adjuster represent'ng the defend- 
ant company made out and forwarded to his company proofs of 
such loss. On May 9, 1882, Wartrous sold his interest in the firm 
of T. H. McGraw & Co., to his co-partner ; and <n the twenty-fourth 
of the same month Daniel Shannon, the agent of the Underwriters, 
indorsed the following consent upon the policy in question, viz. : 
“The insurance companies within named hereby consent that the 
interest of Thomas H. McGraw & Co., in the within policy, be 
assigned to Thomas H. McGraw, subject to all the terms and condi- 
tions therein mentioned and set forth.” On the same day Curtiss 
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signed the firm name of T. H. McGraw & Co., to the indorsement 
on the policy as follows: “For value received, we hereby assign, 
transfer, and set over to Thomas H. McGraw all our right, title, and 
interest in an’ to the within policy, and all benefit and advantage to 
be derived therefrom.” 

The defendants sent Joseph H. Stringham to ascertain the 
amount of the loss occasioned by the fire of May 6th. He adjusted 
the loss for defendant, and made report thereof to the State agent 
of defendant on the twentieth or twenty-first of May. He testified 
that there was a great deal of forest exposure, that was right in the 
woods where the logs were skidded, that there had been timber cut 
away more or less, and that there was a great deal of exposure all 
around ; that there was stuff lying around on each side of the road 
that would feed a fire, very close to the logs; that it was cleared 
away a little more around the logs than it was elsewhere, but the 
space was not wide enough to furnish protection ; and that he knew 
nothing at that time of the circumstances under which the insur- 
ance had been obtained ; that the surrounding forest exposure very 
greatly affected the risk. And it appeared from the evidence of 
Charles C. Gardner that no clearing around the skidways had been 
done prior to the thirtieth of April, and that before then the ground 
was in its natural condition as woods around the skidways, with the 
leaves, bark, and refuse stuff upon the ground. 

It appears that on May 29th, the defendant telegraphed to its 
agent Shannon to cancel the policy in question, and that Shannon 
went to plaintiff's office and saw Curtiss, and told him he wished to 
pay the losses for the companies represented by him except the 
Uaderwriters, and mile an appointment to meet Cartiss at Shan- 
non’s office ; that a little after 11 o’clock a.m. they met, and Shannon 
then showed Curtiss the telegram, and told him that the Under- 
writers had ordered him to cancel the policy ; that it would facili- 
tate matters to cancel the policy over his counter; but as the 
business had been placed through Knaggs, Clark & Plum through 
courtesy, he would go to them and have the policy canceled ; that 
Curtiss replied that he thought it was all right,—he would hold the 
policies for the present. On the same day, Shannon computed the 
amount of the unearned premiums upon this policy and others, and 
wrote and delivered to one of the firm of Knaggs, Clark & Plum a 
letter requesting them to cancel the policy in suit, with others, and 
in which letter he stated that he inclosed a check for the return 
premiums, but the check was not inclosed. When the letter wis 
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delivered to Mr. Clark, of the firm of Knaggs, Clark & Plum, he was 
told that the check was not inclosed, but if he would call at Shan- 
non’s office in the course of an hour he would receive the currency, 
which he promised to do, but did not do so. On the thirtieth of 
May, Shannon made several efforts to see some member of the firm 
of Knaggs, Clark & Plum, for the purpose of paying the return pre- 
mium, but it being a legal holiday, commonly called “ Decoration 
Day,” he failed to find them at their office. 

On the twenty-ninth of May a fire started about 40 rods from any 
of the logs covered by the policies of insurance, and spread over the 
ground until it reached the logs, which it did on the afternoon of 
May 30th, running through pine tops, bush, and refuse upon the 
ground where the timber had been cut. There was refuse stuff 
upon the ground which fed the fire right up to the logs, and ran 
along the railroad track for a mile and a half, where the logs were 
piled, burning that distance over the ground, and as if passed along 
it caught in the logs at the different rollways, and burned them. 
The prevailing timber in the woods, in which the logs were skidded, 
besides pine, were oak, ash, cedar, and hemlock. Timber had been 
cut in lumbering all through the woods in the immediate neighbor- 
hood of the skidded logs, and around where they were skidded, 
leaving the tree-tops on the ground, except what had been cleared 
away around the skidways, from 60 to 100 feet, and the clearing 
of this distance was not much protection if the fire got burning. 
The fire became very large, and covered a territory of two miles in 
length and a mile in width, and burned the logs in four places, from 
one half to three fourths of a mile apart. From the sixth of May to 
the 30th, fires have been burning in the neighborhood of the logs all 
the time, and the men had been fighting such fires all the time, 
Fires had occurred as early as the twenty-sixth of April, and had 
burned some of the logs ; and from the twenty-sixth of April to the 
thirtieth of May fires were burning continuously. The fire of May 
30th occasioned a large loss of the property insured, and notice 
thereof was given to the agent of defendant on the morning of the 
31st, and afterwards proofs of loss were prepared and sent to the 
general agent of defendant at New York on the seventeenth of July. 
These proofs were sworn to by one Birdsall, whom the plaintiff 
authorized to prepare proofs of loss, and to verify the same. 

On or about the eighth day of August, one R. H. Garrigue, an 
agent of the defeniant company, and one Gould, an attorney of the 
company, came to Bay City, and wrote and addressed to T. H. 
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McGraw & Co., at Portsmouth, Michigan, a letter, which he caused 
to be delivered at Mr. McGraw’s office (plaintiff lived in Pough- 
keepsie, New York, but had a business office at Portsmouth) ; that, 
following the delivery of the letter, Mr. Curtiss appeared at the 
room designated in the Fraser House, with the letter, and an inter- 
view there occurred between Mr. Curtiss, Mr. Garrigue, and Mr. 
Gould. At this interview the proofs of loss were present, and in the 
conversation one of the parties told Mr. Curtiss “that those proofs 
were unsatisfactory ; that, in fact, they were not proofs, because 
they were not signed and sworn to by the assured.” He did not 
return the proofs to Mr. Curtiss for the purpose of having them 
corrected in that respect, nor offe: to return them, but took them 
away when they went. No other objection was ever made to the 
proof. The loss not having been paid, suit was brought against the 
company upon the policy, the action tried, and verdict rendered for 
the plaintiff. 

Upon the trial the plaintiff testified in his own behalf, and was 
asked the following question : “ What did you say, if anything, to 
Mr. Birdsall with reference to those proofs of loss before leaving?” 
This was objected to by defendant’s counsel as immaterial. The 
objection was overruled and the witness testified: “I gave Mr. 
Birdsall the authority to act in all respects as I would do if I were 
to remain, in connection with this insurance matter.” The proofs of 
loss had been introduced in evidence without objection, signed by 
Thomas H. McGraw, by Benjamin Birdsall, his attorney, and were 
verified by him ; and the evident object of the question was to show 
that the act was done by plaintiff's authority. The evidence called 
for was material, and the ruling proper. 

The record discloses the fact that the plaintiff was at Bay City 
both at the fire of May 6th and May 30th, and that he gave no notice 
to any insurance agents himself, and that he was not here at the 
time the proofs of loss were made out. The proofs of loss them- 
seves do not disclose any reason why they were not signed and 
sworn to by the assured. The clause in the policy referring to this 
matter reads as follows: “The assured shall forthwith give notice of 
said loss to the companies through their general agent in the city 
of New York, and, as soon after as possible, render a particular ac- 
count of such loss, signed and sworn to by them,” etc. Based upon 
this clause of the policy the defendant’s counsel requested the court 
to charge the jury as follows: “The policy requires the plaintiff, 
Thomas H. McGraw, to make out in writing proofs of his loss, and 
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sign and swear to them himself, and send or deliver them to the de- 
fendant ; and if he fails to do that he cannot recover from the de- 
fendant. In case the plaintiff has ‘failed to show that he made and 
furnished to the defendant such proofs of loss in regard to the sec- 
ond fire, for that reason he would not be entitled to any recovery on 
account of the second fire.” 

Under the policy in question, proofs of loss required by its terms 
are a condition precedent to a right of recovery ; and in general 
they are to be signed and sworn to by the assured in person. But 
the clause in question is subject to exceptions ; as where the owner 
is a non-resident, dead, or was insane or absent at the time when 
the loss occurred, and did not return in season to make the proofs, 
or that he did not possess the necessary information in reference to 
the matters required to be stated to make proofs, or that the objec- 
tion as to their being made by the wrong person has been waived. 
See Wood, Ins., § 413. But where the assured can himself make the 
necessary proofs he should do so, or give a sufficient excuse for his 
failure ; and ordinarily (though this is not essential) the reasons 
why the proofs were not made by the assured should be’ stated in 
the proofs of loss. 

The first inquiry presented is, does the present case come within 
any of the exceptions which authorize the proofs to be made by any 
other person than the assured. In such case the burden of proof is 
upon the plaintiff. The record discloses the fact that the plaintiff is 
a non-resident of the State; that he has a place of business at 
Portsmouth, near Bay City, Michigan ; and that his business is car- 
ried on through Mr. Curtiss, his superintendent there. The insur- 
ance was obtained through his agent, and proofs of loss were made 
by another agent, expressly authorized. But the record fails to 
disclose any sufficient reason why the plaintiff did not make the 
proofs, or why Birdsall was the proper person to make them ; and 
if the record contained the whole evidence upon this point I should 
have no hesitation in say:‘ng that this condition precedent of the 
policy had not been complied with. The record, however, does not 
purport to give the whole testimony upon the whole case or any 
branch of it, and counsel for plaintiff invokes the well-settled rule 
of this court, that the presumption is that the ruling of the court 
below was correct, and that there was evidence to sustain it. Wicks 
vs. Ross, 37 Mich., 464 ; Hall vs. Johnson, 41 Mich., 286; S. C., 2 N. 
W. Rep., 55 ; Brong vs. Brown, 42 Mich., 119 ; 8. C., 3 N. W. Rep., 
291 ; Cummings vs. People, 42 Mich., 142 ; 8S. C., 3 N. W. Rep., 305. 
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It must therefore be presumed that it was made to appear at the 
trial that the proofs of loss were properly made by the agent of 
the assured. 

Counsel for defendant calls attention to the fact that in the inter- 
view of August 8th, between the State agent of defendants and Mr. 
Curtiss, he was informed that the proofs were not sworn to by Mc- 
Graw, and that they were not satisfactory, and were not proofs. 
But the position there assumed by the State agent was based upon the 
literal reading of the policy, and recognized no exceptions, whereas 
neither the terms of the policy and intention of the parties, nor the 
clause in question, includes under particular circumstances other 
persons than the assured, within the spirit of its provisions, as 
proper parties to make the required proof; and, as before stated, 
the evidence at the trial is presumed in support of the charge and 
verdict to have satisfactorily established the validity of the proofs 
made. 

R. H. Garrigue testified in behalf of defendant that he was de- 
fendant’s State agent for Michigan, and came to Bay City on the 
sixth or seventh of August, and wrote to Thomas H. McGraw, or 
Thomas H. McGraw & Co., at Portsmouth, Michigan, from room 78, 
Fraser House, and sent it to Mr. McGraw’s office at Portsmouth ; 
that Mr. Curtiss responded to the letter, coming to room 78, and 
brought the letter with him ; that Mr. Gould was present in the 
room at the same time. The letter was offered in evidence by de- 
fendant’s counsel. It reads as follows :-— 


“ Bay Crry, Micu., August 8, 1882. 


“TT. H. McGrow & Co., Bay City, Mich—Derar Sms: As a further 
answer to yoar letter of July 28th, not included in my letter to you 
of August Ist, I would say that I am instructed by the general 
agent of the Germania and Hanover Fire Insurance Companies not 
to admit any liability under policy 20,300, nor waive any of the 
company’s rights under the terms and conditions of said policy, but 
to inv2stigate all the facts in the case, and report to him, when he 
will submit the same to the board of management for their action. 
The companies have requested Mr. George D. Gould to examine you 
under oath, or some person authorized to give answers for you. 

“The companies also desire a statement from your agents and 
brokers, Messrs. Knaggs, Clark & Plum in relation to pro:uring the 
insurance. Please inform me, at room 78, Fraser House, this city, 
when you can appear for such examination. 


* Yours, truly, 
“R. H. Garriave, State Agent.” 
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The offer was made for the purpose of showing the steps taken 
to obtain an examination of Mr. McGraw under oath. Counsel for 
plaintiff objected to its reception for the reason that it stated no 
time or place, and it did not appear that it ever came to Mr. Mc- 
Graw’s knowledge. The court sustained the objection and excluded 
the letter. It was stipulated in the policy that the assured should, 
if required, submit to an examination under oath apart from all 
other persons except the attesting magistrate or notary, by any 
person appointed by the companies, and, if deemed necessary by 
the*companies, to a second examination, and subscribe to such exam- 
ination when reduced to writing. By another clause of the policy it 
was provided that until such examination was permitted the loss 
should not be payable. The provision for an examination apart 
from all other persons except the attending magistrate is very un- 
usual and extraordinary, and one liable to abuse, and to give to the 
insurers an unfair advantage. It is very questionable, inleed> 
wether such a stipulation is not void as against public policy. It 
certainly is antagonistic to the policy of our laws relating to contracts 
of insurance, and to proceedings of a judicial nature. The policy of 
our laws relating to the contract of insurance is to place the parties 
thereto upon an equal footing with respect to the assertion and de- 
termination of rights under it, and to secure fairness and equity be- 
tween the insurers and the assured. Act No. 149, Sess. Laws, 1881. 
It does not partake of the quality of fairness or equity to compel the 
assured to submit himself to au er parie secret examinaticn, de- 
prived of the aid of counsel to see that the rights of the assured are 
not jeopardized, or be led into making admissions or statements 
which he did not intend to make, or which, from the manner in 
which they are drawn out, fail to express the facts in their true 
lizht. The examination is to be had before a magistrate or notary ; 
and, although the proceeding is not in a strict sense judicial, yet it 
is quasi judicial in its nature. An oath is administered by a perscn 
having authority to administer oaths ; the statements are reduced 
to writing, and are to be subscribed by him. They thereby become 
the sworn admissions of the party, and as such are admissible as ey- 
idence against him. In the secret chamber where the examination 
is carried on he may claim that his statements are not correctly 
written down, or that he has made statements qualifying those writ- 
ten down which the magistrate has failed to note, and he may ob- 
ject to such as are written. He is there surrounded only by the 
magistrate and agents of the company as the only witnesses he can 
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produce of what occurred in their presence. It is true that the 
party may go upon the witness stand at the time of trial and contra- 
dict the statements, or swear he never made them, and the manner 
in which the statements were obtained, and the credit which should 
be given to them will be for the jury to determine ; but if between 
the time of such examination and trial the person examined should 
die, there could be no explanation or contradiction. 

The sittings of all courts in this State are required to be public, 
and it is the privilege of any citizen freely to attend the same. 
How. St., § 7,244. The law allows the depositions of witnesses in 
the State to be taken, to be used in suits in this State, but it re- 
quires notice to the adverse party, and the oath must be publicly 
administered to the witness. Id., §§ 7,434, 7,439. The law also pro- 
vides for the taking of depositions to be used in the trial of causes, 
but only upon notice to the adverse party, whose privilege it is to 
be present and cross-examine if he chooses to do so. Id., § 7,459 et 
seq. Provision in this statute is also made for taking and perpetu- 
eating testimony before suit is commenced, and under this provision 
defendant might have examined the party or any witness it desired, 
but such examination under the law must be public and upon notice. 
Id., §§ 7,476, 7,477. 

The act of March 17, 1881 (Sess. Laws, 1881, p. 30), authorized 
any justice of the peace to issue subpoenas to compel the attendance 
of witnesses before the president, etc. of mutual fire insurance com- 
panies organized under the laws of this State, and to give evidence 
before them touching the adjustment or arbitration of losses ; but 
notice to the opposite party interested in such adjustment, of the 
time and place of such examination, was required to be given, and 
he could appear either in person or by attorney and cross-examine 
the witnesses. Hence it appears that the policy of the law favors 
public proceedings in matters of examinations partaking of the nat- 
ure of judicial inquiry. 

But, while I do not feel called upon to declare the stipulation void 
for the reason sugges'ed, the party seeking to enforce such extra- 
ordinary provisions as a defense to an action upon the contract, 
must bring himself within the strict letter of the clause relied on. 
The requirement ought to be so definite in its terms, and certain as 
to time and place for the party to appear, as to put the assured in 
default if he failed or neglected to comply. But it is not ccntended 
by the counsel for defendant that the letter alone would have heen 
sufficient to bar plaintiff's right of recovery, and counsel avowed his 
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object in offering it to be to show the steps taken to obtain an ex- 
amination of Mr. McGraw under oath. If the writing and sending 
this letter was the only step taken, it was wholly immaterial, and 
counsel made no proposition or effort to show any other step taken 
in that direction, except to show what was said in the interview be- 
tween the agents of defendants and Mr. Curtiss at the Fraser House, 
where he appeared in response to the letter, in which interview it is 
claimed Mr. Curtiss was informed of the desire of the company to 
examine Mr. McGraw, and, if he could not be examined, to examine 
Mr. Curtiss in his place. I do not think the contents of the letter 
tended to throw any light upon a substantive requirement or de- 
mand that Mr. McGraw should submit himself to a personal exam- 
ination. In itself, it was insufficient for the purpose of a demand 
upon which to base a claim that plaintiff had not a right of action 
upon the contract until he did submit to be examined ; and, if not 
sufficient for that purpose, it was not admissible for any other. 

The defendant had been permitted to show a letter had been 
written to T. H. McGraw & Co. and delivered at their office in 
Portsmouth, and that Mr. Curtiss appeared at room 78, Fraser 
House, in response thereto. This was sufficient to lead up to the 
interview with Mr. Curtiss. The letter was rightly excluded ; and 
thereupon counsel for defendant put to the witness Garrigue this 
question: “I renew my question as to what took place between you 
and Mr. Curtiss at that time in regard to the examination of Mr, 
McGraw under oath in regard to this insurance?” which was ob- 
jected to as wholly immaterial. Counsel for defendant thereupon 
announced: “ The purpose is to show the interview between the 
witness and Mr. Curtiss in which Mr. Curtiss was informed of the 
desire of the company to examine Mr. McGraw, and if he could not 
be examined then to examine Mr. Curtiss in his place.” He also 
stated that he claimed the right to the examination under the pol- 
icy. 

Under the proposition of counsel the question was subject to the 
same criticism as the letter. It was not proposed to show a requi- 
sition or demand that the assured submit to an examination, but 
simply of the desire of the company therefor. The agreement was 
not that the assured would submit to an examination if desired, but 
if required. Under the view I take of the extraordinary character 
of this stipulation, and the doubts I entertain respecting its valid- 
ity, I think the offer should not be extended by intendment to em- 
brace what the strict letter of the contract requires. The court was 
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right in excluding the testimony under the offer as made, and in re- 
fusing the defendant’s fifth request to charge the jury, based thereon. 

Daniel Shannon was produced and sworn as a witness for de- 
fendant, and testified that he resided in Bay City, and was the agent 
of the Germania Insurance Company and the Hanover Fire Insur- 
ance Company, the Underwriters’ companies, in April and May, 
1882. That he issued the Underwriters’ policy, put in evidence in 
this case ; that it was signed by him as agent at or about this date ; 
that J. W. Knaggs, of the firm of Knaggs, Clark & Plum, applied to 
him for insurance on the twenty-first day of April ; that at that 
time he, the witness, had no knowledge of the risk of the logs in 
question, or of their situation personally ; that Mr. Knaggs de- 
scribed the logs and the risk to him ; that he, the witness, had no 
knowledge aside from the information obtained from Mr. Knaggs ; 
that he did not go to the woods at all. The defendant’s counsel 
thereupon asked the witness the following questions: Question. 
“What representations were made to you by Mr. Knaggs in regard 
to the risk, and the situation and exposure?” The defendant’s 
counsel offered to show that Knaggs then stated that there was no 
forest exposure ; that the logs were then skidded upon ground 
which had been burned over the year before, and were in a clearing, 
and there was no forest exposure around them except occasiorally 
a scrub oak ; and in reliance upon that representation Mr. Shannon 
made the insurance, and that the representations were false. The 
question was objected to. The defendant’s counsel claimed that un- 
der the facts testified to by Curtiss, Mr. Knaggs did act as the agent 
of T. H. McGraw & Co. in procuring this insurance ; and so acting, 
any representations which he made affecting the insurance were the 
representations of McGraw & Co. The evidence showed, as appears 
from the record before us, that this policy of insurance was obtained 
in this manner : Curtiss had entire charge of T. H. McGraw & Co.’s 
insurance matters ; that he applied to a firm of insurance agents at 
Bay City for $100,000 of insurance on the logs insured ; that they 
said to him they did not know what amount they could take, but 
would write to their companies and ascertain, and take what they 
could. The insurance was furnished to the amount of $50,000 in 
twelve different companies; more than one half of the amvunt, or 
$27,500, having been obtained through the companies represented 
as agent by the witness Shannon, viz.: in the Underwriters for $15,- 
000, Lion for $5,000, Amazon for $2,500. Curtiss received these 
policies from Knaggs, Clark & Plum, and observed that they were 
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countersigned by Shannon as agent at Bay City, and not by 
Knaggs, Clark & Plum ; that when he made the application to them 
for insurance he did not know what companies they represented ; 
that he knew some, but not all, and did not inquire of them; that he 
paid Knaggs, Clark & Plum for the whole amount of the premiums 
on the insurance ; that after the fire of May 6th, he reported the 
loss to Knaggs, Clark & Plum, and asked Shannon if it was neces- 
sary for him to report to the companies for which he had written 
policies. Knaggs applied to Shannon for the insurance, and aside 
from information obtained from him, Shannon had no knowledge or 
information on the subject of the risk. 

I think there was sufficient evidence to submit the question of fact 
to the jury to determine whether Knaggs, Clark & Plum were the 
agents of the insured in obtaining the policy from the Underwriters. 
It was well said on the argument that they were not themselves 
insurers, and were not applied to as such. They were not applied 
to as agents of any companies. They were applied to as persons by 
whom insurance might be obtained. While the evidence shows 
that they acted as agents for some companies, such companies were 
not all known to Curtiss, and his application was not limited to 
them. His application was for $100,000 of insurance, without refer- 
ence to the companies which should take it. When the policies 
were delivered they showed upon their face that the insurance was 
in companies of which they were agents, and in companies in which 
they were not agents. The plaintiff had acted upon the policies, 
and had made and forwarded proofs of loss from the fire of May 6th. 
All inferences from these facts were to be drawn by the jury, 
under proper instructions from the court ; and it was competent for 
them to find from the evidence that Knaggs, Clark & Plum were 
agents of the assured in procuring the insurance in the companies 
represented by Shannon as agent. If they were such agents, the 
representation made by them in procuring the policies, as to the 
situation of the property and the risk involved, were binding upon 
the plaintiff, although no express authority was given to them to 
make such representations, because, by giving them authority to 
procure the insurance, he must be held to have given them power to 
do any act necessary to obtain such insurance. 

It is contended by defendant’s counsel that Knaggs did, in fact, 
act as the agent of Thomas H. McGraw & Co., in procuring this 
insurance ; that he made representations in their behalf by means 
of which the insurance was obtained ; that those representations 
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were false and fraudulent, making the policy void when it was 
delivered to him, and when he delivered it to Thomas H. McGraw & 
Co., they, by accepting it, ratified his agency in procuring it ; that 
they could not ratify his act in procuring it separate from the means 
by which it was procured, and make it a valid policy ; that the law 
does not allow them to adopt what he procured by fraud and was 
favorable to them, and to repudiate the fraud ; and tkat it was com- 
petent as against them, when they sought to enforce the policy, to 
show that it was procured by fraud, and was void. On the other 
hand, it is contended by counsel for plaintiff that Mr. Curtiss did 
not know until after the delivery of the policies that any application 
had been or was to be made to Shannon to write policies ; that it 
does not appear that he gave Knaggs any authority to apply to any 
other agent ; that on accepting the policies he continued to deal 
with Knaggs, Clark & Plum, and not at all with Shannon ; that it 
was not claimed that at the time of accepting the policy, or up to 
the time of the fire, Mr. Curtiss was in any way informed that any 
representations had been made by Mr. Knaggs to Shannon at the 
time he made application for this policy. Plaintiff admits that by 
accepting the policy issued by Shannon he ratified the procuring 
thereof, so it was binding on the company, but that it would not 
extend beyond the fact of authority to procure a valid policy ; that 
it would not be a ratification of each and every act done or state- 
ment made by Knaggs to procure it, unless knowledge thereof was 
brought home to the principal, who would have no right to assume 
that false and fraudulent statements had bcen made, and he canrot, 
therefore, be presumed to ratify what, so far as he can be charged 
with knowledge, never took place ; that the whole doctrine of rati- 
fication is based on an act done upon full knowledge of the facts. 
And counsel for plaintiff admits that the principal cannot ratify a 
part and reject a part is familiar doctrine, but insists that in this 
case the only ratification is the taking and reta'n'ng the policy, with 
no knowledge of the alleged representations until after the loss; 
and that a principal ratifying that which was within the range of his 
intenled instructions, does not ratify acts on the part of his agent of 
which he is not informed. 

I think the principle which should control this case is well stated 
by Mr. Justice Redfield in Fitzsimmons vs. Joslin, 21 Vt., at page 
142. After reviewing the English authorities upon the subject, he 
says : “The cases must revert and can only find secure repose upon 
the old basis, that a contract superinduced by substantial fraud 





672 Report of Decisions. | Sept., 


entering into the very basis and framework of the contract, and 
without which it would not have been made, cannot be enforced 
against the party thus misled, whether the fraud originated with 
the other party or his agent,—whether it was conceded by the prin- 
cipal or adopted by him.” 

This principle is fully supported by the following authorities : 
Kerr, Fraud & M. 111-114; Baker vs. Union Mut. Life Ins. Co., 43 
N. Y.5 283 ; Elwell vs. Chamberlain, 31 N. Y., 611; Presby vs. 
Parker, 56 N. H., 409 ; Garner vs. Mangam, 93 N. Y., 642; Bennett 
vs. Judson, 21 N. Y., 238 ; Veazie vs. Williams, 8 How., 134 ; Car- 
penter vs. American Ins. Co., 1 Story, 57 ; Mundorff vs. Wicker- 
sham, 63 Pa., St., 87; Colemzn vs. Stark, 1 Or., 115; Morse vs. 
Ryan, 26 Wis., 356 ; Anderson vs. Thornton, 8 Exch., 425 ; Broom, 
Leg., Max., /98, 799, 837, 793; Bigelow, Fraud, 367 ; Whart., Ag., 
§§ 89, 90; Robson vs. Calze, 1 Doug., 228; Concord Bank vs. 
Gregg, 14 N. H., 331 ; Doggett vs. Emerson, 3 Story, 700. 

In the case of Morse vs. Ryan, supra, the plaintiff sued upon a 
contract made with defendant, and the defendant offered to show 
that he was inluced to enter into the contract by false and fraudu- 
lent representations. The evidence was objected to on the ground 
that there was no evidence that what was done by Robinson and 
Henry Ryan, a brother of plaintiff, who negotiated the contract, was 
done by authority from the plaintiff. The testimony was excluded. 
But this was held to be error by the supreme court. The court 
said: “The plaintiff having ra‘ifed and affirmed the contract, he 
also ratified and affirmed the means by which it was obtained, and 
such ratification was equivalent to previous authority given by hir. 
The doctrine of the law is well settled that a principal cannot accept 
and enjoy the benefits of a bargain made by his agent, without at 
the same time adopting the instrumentality by which the agent con- 
summated it.” And in Wilscn vs. Tumman,6 Man. & G., 236; 
(46 E. C. L.) Chief Justice Tindal said: “That an act done for 
another by a person not assuming to act for himself, but for such 
other person, though without any precedent authority whatever, 
becomes the act of the principal, if subsequently ratified by him, is 
the known ani well-established rule of law. In that case the priu- 
cipal is bound by the act whether it be for his detriment or his 
advantage, and whether it be founded on a tort or on a contract, to 
the same extent as by, and with all the consequences which follow 
from, the same act dcne by his previous authority.” State vs. 
Perry, Wright, 662. 
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If, in this case, we should regard the act of Mr. Knaggs in pro- 
curing this insurance for the plaintiff as an act done without any 
previous authority from plaintiff, yet when the plaintiff accepted the 
policy, and when he seeks to enforce its provisions in his favor by 
suit upon it, he ratifies the act of Mr. Knaggs, and adopts the con- 
tract as his own, and is bound by whatever Mr. Knaggs said or did 
as an inducement for defendant to enter into the contract, as fully 
as if he had made the representations himself, although he was igno- 
rant of what misrepresentations were made.’ It was held by Mr. 
Justice Story in Carpenter vs. Amer. Ins. Co., supra, that the mis- 
representations made by an agent in procuring a policy are equally 
fatal, whether made with the knowledge or consent of the principal, 
or not. The ground in each case is the same. The underwriters 
are deceived ; they execute the policy upon the faith of statements, 
material to the risk, which turn out to be untrue. The mistake is, 
therefore, fatal to the policy, as it goes to the very essence of the 
contract. Augusta Ins. Co. vs. Abbott, 12 Md., 348. It seems to 
me that it would be an un‘ust and unwise limitation to ingraft in 
the doctrine of the law that the principal does not ratify acts on the 
part of his agent of which he is not informed; and that he can 
ratify and enforce that part which is for his benefit, and reject that 
which is detrimental to him. Whatever exceptions may have been 
raised in cases where the agent has exceeded his instructions pre- 
viously given, to exonerate the principal, they do not apply to cases 
of agency by ratification. Ifa third person, without any authority 
from another person, assumes to act for his benefit in making a con- 
tract, and he adopts such acts and accepts the contract, there can be 
no reason why such person so accepting should not be held to adopt 
all the acts and representations by which such contract was con- 
summated. He is not bound to accept the acts of such third per- 
son, but if he does so he must accept them asa whole. In such 
case no question of excess of authority can arise, for no authority 
was given, and the subsequent ratification or adoption is equivalent 
to a prior command to obtain the contract in the way and by the 
means it was in fact obtained. He cannot accept a part and reject a 
part. Peninsula Bank vs. Hanner, 14 Mich., 208 ; Widner vs. Lane, 
id., 124 ; Hutchings vs. Ladd, 16 Mich., 493. 

The policy introduced in evidence contained the following : “The 
application, survey, plan, or description of the property herein in- 
sured shall be considered a part of this contract, and a warranty by 
the assured ; and any false representation by the assured of the con- 
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dition, situation, or occupancy of the property, or any omission to 
make known every fact material to the risk, or any over- valuation or 
misrepresentation whatever, either in the written application or 
otherwise,” shall render the policy void. It thus appears that the 
representations made as to the property, its risk and exposure, was 
a part of the application, and made by express terms part of the 
contract ; and it was, furthermore, a part of the contract that if any 
false representation was made of the condition or situation of the 
property it should avoid the contract. When the plaintiff adopted 
the policy, as the contract between them, he adopted this provision 
of the policy, and it was competent for defendants to show what 
representations were made by Mr. Knaggs when he applied for the 
insurance, with reference to the matters referred to in this portion 
of the policy, and then, if they could, to show that such representa- 
tions were false. I am clearly of opinion that the court erred in 
excluding the testimony offered for that purpose. 

Testimony was offered to show what took place with reference to 
the attempted cancellation of the policy. The provision of the pol- 
icy relative to cancellation was that “the companies reserve to them- 
selves the right, at any time and for any cause, to return the assured 
the unexpired premium pro rata, which shall have the effect to can- 
cel and annul this policy.” The record shows that the unexpired 
premium was not returned before the loss of May 30th occurred, 
and, if the policy ever had validity, it was in force at that time. 
The testimony was properly excluded. 

The judgment of the circuit court should be reversed, and a new 
trial granted. 
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SUPREME COURT OF WISCONSIN. 


Appeal from County Court, Milwaukee County. 


EWALD 


U8. 


NORTHWESTERN MUTUAL LIFE INS. co.) 


Forfeiture will be relieved against or mitigated when it can be dune without 
violence to the parties. 

The policy provided that the interest on the premium note must be paid 
annually in cash at the maturity of the annual premium ; also that in or- 
der to secure a commuted policy in case of default in payment of premium, 
all premium notes must be taken up or the interest thereon paid annually 
until the notes are canceled by surplus or the whole policy will be for- 
feited ; also that in every case where the policy became null and void, all 
payments should be forfeited; also in case of default in payment of pre- 
mium the assured should receive as many tenths of the sum assured as 
there have been complete annual payments; also that if the premiums or 
interest be not paid as stipulated the company should only be liable for as 
many tenths, etc. 

Held, That where the language of the contract is so clear and explicit as to 
the intentions of the parties the court will not hesitate to declare a com- 
plete forfeiture after the failure of the insured to comply with the provi- 
sions as to payment of interest in case of default in the payment of pre- 
miums. 


E. G. Comstock, for Respondent. 
D. G. Hooxsr, for Appellant. 


Orton, J. 


This suit is brought upon a policy of endowment insurance, is 
sued by the company to the plaintiff, bearing date June 3d, 1867, to 


* Decision filed May 13, 1684. 
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recover four tenths of the one thousand dollars of insurance and in- 
terest on the ground of full payment of the cash premiums and the 
interest on the premium notes for such years. After the first four 
years from the date of the policy, the plaintiff failed to pay any 
more cash premiums, or to give any more premium notes, or to pay 
any moreinterest upon the premium notes given for such years, and the 
defendant company declared a forfeiture of the whole policy and 
notified the plaintiff thereof. 

The plaintiff claims first, thet by the terms of the policy he is en- 
titled: to four tenths of the whole insurance, because he has paid 
fully the cash premiums and interest on the premium notes for such 
years, if he had entirely failed to give the premium notes and to pay 
the cash premiums and the interest on the premium notes which he 
gave for the four first years thereafter, during the life of the 
policy; and 2d, that there were dividends of surplus, from year to 
year, due him from the company sufficient to pay.such interest. 
The defendant contends, Ist: that by the terms of the policy it could 
be forfeited in toto by the company upon the failure of the assured to 
pay the interest in cash upon such premium notes at the end of each 
year during the time of the policy; and that second: the policy 
should have such a construction if possible, because absolutely nec- 
essary and essential to the continued business of the company in this 
department of insurance, and to any estimates of future resources, 
dividends or liabilities upon the basis of interest paid on all premium 
notes outstanding and the anticipation thereof, as one of the certain 
and permanent resources of the company for such purposes. The 
last consideration may reasonably affect the rule that forfeitures are 
not favored, and will not be judicially declared if the rights of the 
parties can be fully saved and secured without. Or the rule of for- 
feiture may be stated as in Hall vs. Delaplaine, 5 Wis., 206, and 
Button vs. Schroyer, id., 598; it will be mitigated or relieved against 
when it can be done without violence to the contract of the parties. 
The law in respect to forfeiture of contracts is really elementary 
and is as claimed by the learned counsel of the respondent. See 
authorities cited in his brief. With the rules in respect to forfeit- 
ures established in those cases, and the ordinary rules of interpre- 
tation “to give the language in just sense and to search for the 
precise meaning to give the contract the sense in which the prom- 
isor believed the other party to have“accepted it, or in which he had 
reason to suppose it was understood by the promisee, and the prac- 
tical interpretation of the contract, by the practice and conduct of 
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the parties under it,” in view, we shall endeavor to place the proper 
construction upon it. I will not incumber and confuse the question, 
by quoting more of the language of the policy than absolutely nec- 
essary to its elucidation, or obscure it by redundancy. 

The matter of difference between the parties has already been 
sufficiently stated, and I will first quote those clauses of the policy 
by reason of which the defendant claims it to have been completely 
forfeited and determined, and then the clauses by reason of which the 
plaintiff claims the policy to be valid to the extent of four tenths of 
the whole amount of the insurance, as a paid-up policy of four years, 
and only forfeited as to the remainder. 

Ist. After stating the consideration of the annual premium note, 
the language in brackets is “the iuterest upon which must be paid 
annually in cash at the date of the maturity of the annual premium.” 
2d. After stating the terms of such proportion of tenths, as the com- 
plete payment of the annual premiums at the time of the default, 
the language is: “ But in order to secure such proportion of the 
policy all premium notes must be taken up or the interest thereon 
paid annually in cash on the date of the annual maturity of the pre- 
mium, until the notes are canceled by returns of the surplus, or 
the whole policy will be forfeited.” This language has the effect as 
a condition, Ist, to the payment of any proportion of the insurance 
less than the whole, and 2d, to avoid the forfeiture of the whole pol- 
icy. Ifthe notes are paid and taken up or canceled by returns of 
the surplus or dividends, then of course the interest thereon ceases ; 
but if they are not the interest must all be paid when due. 34d. 
The first premium note given at the date of the policy for the first 
year, and the other three notes also after stating the interest at 7 
per cent per annum, the language is, “ which interest shall be paid 
annually or the policy be forfeited.” At the expiration of the policy 
by death or limitation of time, the provision for payment is fcl- 
lowed by the language “the balance of the year’s premium and all 
notes given for premiums, if any, being first deducted therefrom.” 
The 4th express condition of the policy is that “in every case where 
this policy shall cease or become null and void, all payments therein 
shall be forfeited to the company.” It will be seen there are four 
express conditions or four repetitions of the same condition, upon 
which the whole policy and insurance will become forfeited at the 
option of the company. These provisions are so plain, clear and ex- 
plicit that there can be no ambiguity, uncertainty or doubt. Ifin 
any or all of these specified cases, the policy may notwithstanding be 
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valid and effectual to secure to the assured the proportion of tenths 
of the insurance as previded for in another part of the policy, then 
all the above conditions and provisions are rendered entirely nuga- 
tory, and are in effect stricken from the policy. For if the payment 
of the cash premiums and of the interest for the first year is not 
made or the premium note given, the policy would of course not 
take effect for any purpose and it would not be proper to call it a 
forfeiture. If after the payment of the premiums and interest for 
the first year had been fully made and no future premium notes 
given or future premiums or interest paid, the policy would still be 
effectual for one tenth of the insurance, then in no case can there be 
a forfeiture of the whole policy as provided for in the above con- 
tingencies. We will now consider the provision or provisions of the 
policy which are claimed to have such a sweeping effect upon all 
these express conditions of forfeiture. 

1. The policy provides that if default be made in the payment of 
any premium, the company is to pay the assured “as many tenth 
parts of the original sum assessed as there shall have been com- 
plete annual premiums paid at the time of such default.” This 
clause is followed by the above specified condition of forfeiture, be- 
ginning with the qualifying words: “ But in order to secure such 
proportion,” ete. In short the provision so qualified is that on de- 
fault of the payment of premiums the company shall pay as many 
tenths as the years in which all payments have been made; but to 
secure such proportion, all the premium notes must either be taken 
up, or the annual interest thereon paid in cash when due from year 
to year “or the whole policy will be forfeited.” This disposes of one 
clause upon which the learned counsel of the respondent relies. 

2. The policy provides that “if the said premiums or the interest 
upon any note shall not be paid on or before the days mentioned for 
the payment thereof, at etc., or to etc., the company shall not be lia- 
ble for the payment of the whole sum assured, but only for such 
part thereof as is expressly stipulated above, and the remainder shall 
cease and determine.” On casual reading this might seem to con- 
flict with these several explicit clauses of total forfeiture, by reason 
of the interest not being paid. But if this conflict can be avoided 
by any other reasonable construction of this provision from the lan- 
guage itself, it is of course the duty to so construe it. “Ifthe pre- 
miums are not paid ” is followed by the disjunctive “or the interest 
is not paid.” If either is not paid, presupposes that one has been 
paid. Then what is the sense on this necessary hypothesis? Why 
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most clearly, if the said premiums for any one year have been paid, 
or if not so paid, the interest upon any note or upon all the notes 
outstanding has been fully paid, that is, so long as such notes shall 
run and bear interest, then the assured may be entitled to as many 
tenths as the years in which such premiums were paid. The interest 
on any one note cannot be said to be paid annually in cash, and 
fully paid, for only a small part of the time in which such note runs 
or is outstanding. This suit is brought after the expiration of the 
policy. The condition of recovery of anything upon the policy by 
this clause is, that the interest on any or all of such outstanding 
notes shall have all been paid. Another form of the sentence with 
the same sense may be adopted, and that is, if the premiums up to 
the time of default and the whole interest on any premium note has 
been fully paid, then a recovery may be had for such proportion as 
may be due by reason of the full payments of certain years. To il- 
lustrate : The plaintiff brings this suit long after the expiration of 
the eleven years’ time of the policy and demands $400 as the four 
tenths of the whole insurance, because he has paid fully for four 
years. The defense is that may be true, but he has not paid the in- 
terest on four first premium notes which has been accruing from 
year to year since that time, and for that reason a forfeiture is de- 
manded of the whole policy. Those premium notes have not been 
taken up or paid, and they will continue to bear interest until they 
are so taken up or paid. They become due only at the expiration of 
eleven years, the limitation of the policy or at the death of the as- 
sured, by their terms. The interest thereon has keen anticipated 
and appropriated by the company as a fund certain to be paid and 
paid in cash and annually, so that the future interest upon such in- 
terest may be realized by the company. We may say, therefore, 
that “the interest upon any notes means the whole interest on any 
note, without doing violence to the language of the clause of the pol- 
icy. Such isthe clear and obvious meaning of the language, and 
there is therefore no conflict between this provision and the other 
provisions quoted above. But if the language might possibly mean 
as claimed by the learned counsel of the respondent, from all the 
provisions of the policy constituting one general scheme, construed 
together, to effectuate and carry out what the parties must have in- 
tended, such a construction would be compelled in order to give any 
force to several other provisions, perfectly clear and explicit, and to 
make such a method of insurance practicable and safe, both to the 
insurer and insured. Ist. The interest upon the premium notes is 
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payable annually and in cash. 2d. At the expiration of the policy, 
the balance unpaid of the premiums, and of the notes given for 
premiums, is deducted from the insurance. The notes cannot in- 
clude the interest, for that is presumed to have been already paid in 
cash and at the proper time. 3d. The surplus or dividend is ap- 
plied to the paym:nt of the principal of the notes, pro tanto, and such 
was the practice during. the first four years without question, and 
the interest was paid in cash at the end of each year. 4th. By the 
construction contended for by the learned counsel of the respondents 
the policy would not be an eleven-year policy or until the death of 
the insured, but a yearly policy or policy for one year. If the pay- 
ments are all made for the first vear, the assured may then stop and 
demand under this policy the one tenth of the whole amount, or 
$100, and then give his premium note and pay the cash premiums 
and interest, and have an assurance for another year. If the law al- 
lowed the company to do this kind of business, most certainly the 
company would find it most unprofitable to do so. But this is not 
the scheme of endowment insurance. The company are compelled 
to forfeit all policies, on the failure to pay the interest annually in 
cash by the exigencies of their business on this plan of life insur- 
ance. The theory that this system of giving premium notes is anal- 
ogous to the assured paying the money to the company and 
borrowing it back upon annual interest, does not create one single 
reason against the above construction of the policy. The interest is 
made and would be as important to the company, and its prompt an- 
nual payment as necessary to their business by one theory as by the 
other. It was not only the practice of the plaintiff under this pol- 
icy during the first four years to pay the interest annually in cash, 
and apply the dividends on the principal of the notes, but from the 
evidence it was and had been the invariable practice of the company 
to require and have the same to be so done and in default of the 
payment of the interest in this way, to forfeit the whole policy, and 
this practice was made the basis of their future plans of business and 
indispensable to them, and the plaintiff 1s presumed to have had 
notice of it. Fuller vs. Mad. Mut. Ins. Co., 36 Wis., 599. 

It is forcibly said in N. Y. Life Ins. Co. vs. Statham, 93 U. S., 24, 
by Mr. Justice Bradley, “ All the calculations of the insurance com- 
pany are based upon the hypothesis of prompt payment. They do 
not calculate on the receipt of the premiums when due, but upon 
compounding the interest upon them. It is on this basis that they 
are enabled to offer assurance at as favorable rates as they do. Forfeit- 
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ure for non-payment is a necessary means of protecting themselves 
from embarrassment.” In Tait vs. N. Y. Life Ins. Co., 4 Bigelow, 
479, Judge Emmons said: “Out of a given number of insured 
persons, statistics show that there will be on an average a certain 
proportionate number of deaths each year ; and in a mutual scheme 
the premiums to be paid each year by the whole number insured, 
are fixed at such an amount as will make their sum total just suffi- 
cient to meet the losses arising from the average deaths dur- 
ing the year, and to provide for the unforeseen fluctuations of the law 
of average and other contingencies, including necessary expenses. If 
time were thus held not to be the essence of these unilateral life in- 
surance contracts, it is difficult to see how a mutual company can es- 
cape ultimate if not speedy bankruptcy.” No other consequence 
than a complete forfeiture is contemplated from the non-payment 
of the interest. It is only from default alone in the payment of the 
premiums that the policy may be valid for a proportion of the insur- 
ance. Where a forfeiture of the entire policy is so necessary and 
essential to the very existence of this plan of insurance, and to the 
continued business of the company thereon, and the language of the 
contract isso clear and explicit and its sense so obvious, and the ob- 
ject and purpose so apparent, and when the cause and reason of the 
forfeiture have been so fully established as in this case, the court 
cannot hesitate to so declare it. There can be no good reasons of 
public policy, equity or common justice and no well-reasoned judi- 
cial decision of other courts against it, in such a case, or under such 
a policy. The contract and the law both force it, and to allow a 
recovery of any proportion of the insurance in such a case would be 
a repudiation of the contract of the parties, and a substitution of 
one never made or contemplated by them. 

This view of the case, and such a construction of the con- 
tract of insurance, have been sanctioned and approved by sev- 
eral late decisions of other highly respectable courts in cases of 
the same form of policy and in cases where some of the same provi- 
sions in the policy existed, but not the several conditions of forfeit- 
ure, as in this. We shall cite only such cases as are found and 
commented on in the very able briefs of the learned counsel. In 
doing so, however, any extended quotations from the opinions in 
those cases will not be necessary, but any additional cases therein, 
not given above, may be noticed. In Ohde vs. Northwestern Life 
Ins. Co., 40 Iowa, 257, the policy did not contain the several condi- 
tions of forfeiture for non-payment of interest on the notes found 
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in this policy, and yet the court construes the second condition of 
the policy upon which the plaintiff relies in this case, to require the 
payment of the interest on the notes as a condition precedent to the 
recovery of any proportion of the insurance. The same in Symonds 
vs. N. W. L. I. Co., 23 Minn., 491; in Little vs. the Same, 56 Ind., 
504; in Bonner vs the Same, 36 Ohio St., 51, and in Fithian vs. 
the Same, 4 Mo., Appl., 386. In N. Y. Life Ins. Co. vs. Statham, 93 
U. S., 24, supra, and in Manhattan Life Ins. Co. vs. Balk, id., the 
clauses of forfeiture were as to the non-payment of the premiums ; 
and it was held that the company were legally entitled to the forfeit- 
ure, but in the latter case it was held by a majority of the court 
that the great civil war haviug intervened to prevent the payment, 
the assured was equitably entitled to what his interest in the policy, 
by reason of the former payments, was worth. but there are strong 
dissenting opinions in that case that even such a cause was not even 
an excuse to prevent a full forfeiture of thé policy. The opinion of 
Mr. Justice Bradley as to such causes of full forfeiture is especially 
applicable to this case. ‘The contract is not for an assurance for 
a single year, with privilege of renewal from year to year by paying 
the annual premium, but it is an entire contract of assurance for 
life (11 years) subject to discontinuance and forfeiture for non-pay- 
ment of any of the stipulated premiams. Such is the form 
of the contract and such is its character. * * Each install- 
ment is in fact part consideration of the entire insurance for life. 
* * The whole premiums are balanced against the whole in- 
surance. In St. Louis Mut. Life Ins. Co. vs. Grigsby, 10 Bush, 210, 
the terms and conditions of the policy were almost exactly the same 
as in this case. The court held, however, that the interest on the 
premium notes might be paid in dividends, without citing any pro- 
vision of the policy allowing it. Here it is to be paid in cash, the 
whole of it at the end of the year, and the dividends are applied 
upon the notes, to reduce their principal. In that respect, the two 
policies may be different. By this policy, when the time of its expi- 
ration arrives, the unpaid cash premiums and the balance of the 
premium notes after the deduction of the dividends therefrom, are 
to be deducted from the insurance, and nothing is said about the in- 
terest which was to be paid annnally in cash and therefore to be 
compounded if not paid. The yearly interest, when due, constitutes 
a new principal, bearing interest, and would not be included in the 
term notes. It is cash interest to be paid promptly, while the prin- 
cipal of the notes need not be paid at all, but remains to be de- 
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ducted from the insurance at the end of the policy. It is admitted 
in that case that the condition of the policy was that the entire pol- 
icy might be forfeited for non-payment of the interest, but that such 
forfeiture was in the nature of a penalty, but the court refuses to 
enforce such a condition, because it may be compensated in the same 
way as the non-payment of the premiums. By what warrant of law 
or construction the non-payment of the interest is placed upon the 
same footing as the non-payment of the cash premiums, when the 
contract of insurance makes the first a condition precedent to the re- 
covery of any part of the insurance, and the second forfeits that 
part only for the years beyond the full payment and allows 
a recovery of a proportion as to the time in which the 
premiums were paid. Such a broad license of equitable construc- 
tion of a contract, where time is made the essence in respect to the 
performance of conditions upon which the very business of life 
insurance depends, cannot be approved. In Tait et al. vs. N. Y. Life 
Ins. Co., U. S. Circuit Court (Tennessee), 4 Bigelow Ins. Rep., 479, 
the policy provided for a full forfeiture on non-payment of the pre- 
miums. In an elaborate and most able opinion of Judge Emmons, 
it was held, that the condition was essential to the business of the 
company, and the time of payment was the essence of the contract, 
and that the intervention of the civil war even, would not excuse the 
non-performance or effect the company’s strict right of forfeiture of 
the whole policy. But in Hancock vs. the same company, in the 
U.S. Cireuit court for the District of Kentucky reported in the same 
volume, page 488, ina similar case, it was keld that the assuyed 
being prevented by the civil war from further payment, after several 
years payment of the yearly premiums, might recover in equity such 
damages as the plaintiff might have suffered in the matter, not, how- 
ever, on the criterion of the actual premiums paid in the years before 
the default caused by the war. The legal right of the company to a 
full forfeiture of the policy was conceded, but the intervention of the 
war was supposed to have raised an equity in favor of the assured : 
that is, that under the peculiar circumstances, the company ought in 
equity and good conscience to allow the assured something on the 
policy. But this ruling was opposed to numerous authorities cited 
by Judge Emmons in 4 Bigelow, supra, in cases of interruption of 
performance of such contracts by war. When, by a great prepon- 
derance of authority it is held that even war, by which performance 
has become impossible, will not affect the right of an insurance com- 
pany to declare an entire forfeiture of the whole contract, in which 
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strict performance of conditions is made essential, and in default of 
which a forfeiture of the entire contract is stipulated in clear and 
unmistakable terms, what should be said of the Grigsby case, supra, 
of Ohde vs. Ins. Co., supra; Little vs. N. W. M. L. I. Company, 
supra, and Dutcher vs. Brooklyn L. I. Company, 2 Central Law 
Journal, 153, or 4 Big.. 665, and perhaps some other cases, where the 
assured not only without cause or excuse but willfully ard persist- 
ently refused to pay the interest on the premium notes, and where 
the contract in clear terms makes such a default the condition of 
complete forfeiture, and it is yet held, that only a partial forfeiture 
or a forfeiture pro tanto, may be declared. The only apology for 
such cases is that they were decided in courts of equity where equit- 
able constructions may sometimes be allowed. In Russum vs. St. 
Louis M. L. I. Co. (St. Louis Court of Appeals), 5 Big. Ins. Rep., 
243, the policy was precisely like the present one, and it was held in 
an elaborate and learned opinion by Judge Grant, that the entire 
policy is forfeited on failure to pay interest on the notes. The 
learned author of these reports, in a note appended in this case, in 
which other cases are reviewed, sums up the result of his investiga- 
tions on this question as follows : “ 1st, This provision on the face of 
the policy of life insurance that it will be forfeited for failure to pay 
interest on a premium note as agreed, will be respected and enforced 
in a court of law. 2d, Equity will in proper cases afford relief from 
such a forfeiture and enforce a settlement between the parties such 
as will preserve the rights of both.” It may here be observed, that 
if the assured might in certain or proper cases, where the perform- 
ance became impossible or a great hardship may be allowed some 
equitable compensation for his investment of payments for a certain 
part of the time of the insurance by what rule of equity or of law 
can the court say that such compensation shall consist of a propor- 
tion of the insurance under another stipulation of the contract made 
with no reference to the non-payment of interest, but only of pre- 
miums? In the first class of cases, there is some consistency in 
holding that the non-payment of the interest worked a forfeiture of 
the whole policy in law, but that in equity the assured shoald be 
allowed some reasonable compensation to be determined by the 
peculiar circumstances of the case. In Moses vs. Brooklyn L. I. 
Co., 50 Ga., 196, the policy provided for a two-years policy on the 
payment of all the premiums for that time. For a part of such pre- 
miums, notes were given. The condition of entire forfeiture was the 
failure to pay the premiums on the notes or any part thereof when 
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due. The dividends were to be applied to the payment of the notes, 
but there was a balance of such notes unpaid. The plaintiff brought 
his bill in equity for a paid-up two-years policy. The court dis- 
missed the bill on the ground of such non-payment of the notes. 
In Smith vs. St. Louis M. L. I. Co., 2 Tennessee, Ch. 727; the condi- 
tion was the payment of the interest on the notes annually in 
advance, and it was held that a failure to so pay according to the 
condition worked a forfeiture but held that the dividends might, 
under that policy, be applied upon the interest, and the court held 
the case to inquire whether such dividends as the insured was 
entitled to would be sufficient to discharge the interest. ‘This was 
like the case of Hall vs. this same company, 39 Wis., 397, in which 
it was provided that the dividends were first to be applied to the 
payment of the interest and in that case the dividends exceeded the 
interest. It was a very different policy from this in many material 
respects and may have been very properly called a non-forfeitable 
policy. The case of this same company vs. Ross Admr., 63 Ga., 199, 
follows the Hall case, in passing upon a policy containing the same 
provisions. In Knickerbocker Ins. Co. vs. Harlan 56 Miss., 512, 
the condition of forfeiture for non-payment of interest was no 
stronger than in this policy, and not repeated as in this, and it was 
held imperative and that the non-payment of the interest worked a 
complete forfeiture of the policy and of the whole insurance. In 
this case the Grigsby case is disapproved as well as by five of the 
above cases holding the same rule. In Patch vs. Phoenix Ins. Co. 
44 Vt., 481 ; the same doctrine is held in respect to the same condi- 
tion. Atty. Gen. of N. Y. vs. North American L. I. Co. 82 N. Y., 
172, is to the same effect. 

A sufficient number of cases on both sides of the question has been 
cited and ‘examined, and other cases cited in the respective able 
briefs of the counsel, will add nothing to the weight or reasoning of 
the cases already cited. The case was well prepared and most ably 
presented, and I regret that Iam not better able to do justice to a 
question of so much importance. It is not the business of courts to 
make contracts for parties, but oniy to enforce them. If a forfeiture 
has been clearly and explicitly stipulated, it must be declared in a 
proper case according tu the condition, and a party cannot justly 
complain of hardship from it or ask relief against it where, as in this 
case, he has suffered voluntary default. The assured must be pre- 
sumed to know and understand the various provisions of forfeiture 
in his own policy by which he may suffer loss through his own fault 
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or negligence. We cannot but hold that the learned county judge 
erred in his instructions to the jury on the meaning or construction 
of this policy. 


The judgment of the county court is reversed and the cause 
remanded for a new trial. 


Cassody, J., takes no part. 
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SUPREME COURT OF THE UNITED STATES. 


Ocroser Term, 1883. 


Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 


JAMES W. LOVELL anv PRISCILLA D. 
LOVELL, Appellants, 


vs. 


ST. LOUIS MUT. LIFE INS. CO. er a1.* 


The right to a paid-up policy upon default in payment of premium includes 
the right of the insured to previously elect to make such default and to so 
notify the company. 

Where such policy was surrendered for commutation to the agent upon a 
mutual mistake of the insured and the agent as to the amount of the com- 
muted policy which would be given, it was the duty of the company to 
have notified him of the mistake and allow him to elect whether he would 
still continue. 

Where the company instead of returning the policy retained it for six months 
without notice and then indorsed on it a commutation for a smaller sum, 
meanwhile transferring all its business and assets to another company, the 
insured forfeited no rights and was under no obligation to continue his 
policy but was entitled to demand what was justly due for its 
abandonment. 


The amount so due is the value of the policy at the time of its surrender with 
interest, less the amount of the outstanding premium note. 

Held, That such a suit may be maintained against the transferred company 
and its successor without making other policy-holders parties where it 
does not appear that there were any such who did not accept the terms of 


* Decision rendered April 7, 1884, 
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the transfer and that the funds are not sufficient to meet all claims upon 
them. 


Bran ey, J. 


This case was commenced by a bill in chancery filed by the 
appellants, Lovell and wife, citizens of Tennessee, against the St. 
Louis Mutual Life Insurance Company and the St. Louis Life In- 
surance Company, for relief in relation to a certain policy of insur- 
ance issued by the former company through an agent at Nashville, 
Tennessee, to Lovell on his own life for the sum of $5,000, for the 
benefit of his wife, and to be paid to her, on his death. The 
policy was dated the 24th of April, 1868, and stipulated for the pay- 
ment of an annual premium of $162.14, payable (in the words of the 
instrument) as follows: “An annual premium note of $53, and a 
semi-annual cash premium of $54.57 on the 24th days of April and 
October, the first one of said notes, and the first semi-annual cash 
premium, commencing with the date of this policy.” There was a 
condition in the policy that if, after the payment of the first three 
annual premiums, a default should be made in tke payment of the 
annual premiums thereafter to become due, then (in the words of 
the condition) “such default shall not work a forfeiture of this 
policy, but the sum of five thousand dollars, the amount insured, 
shall be then commuted or reduced to the sum of the annual pre- 
miums paid.” After setting out the policy the bill states the follow- 
ing facts. The premiums called for by the policy were all paid 
down to and including the 24th of April, 1873; a new premium 
note being given at the end of each year, and any dividends due to 
the insured being credited thereon,—the company being a mutnal 
one. At, or shortly after, the last payment (which was made to one 
Foote, agent of the company at Louisville, Kentucky, the agency at 
Nashville having been discontinued), Lovell made known to Foote 
his desire to receive a paid-up policy for what he was entitled to, 
and a return of his premium note; he and the agent agreeing, as 
had also been represented by the agent at Nashville, on the issuing 
of the policy, that all the money he had paid by way of premiums 
(amounting to $822, less the amount of his outstanding note) would 
be credited to him, and that he could have a paid-up policy for 
such amount as that money under the regulations of the company 
would entitle him to if he had paid it all at once for a paid-up 
policy. With this view and understanding he surrendered his pol- 
icy to the agent, to be transmitted to the home office at St. Louis 





1834. | Lovell vs. St. Louis Mut. Life Ins. Co. et al. 689 


and exchanged for a paid-up policy in its stead. Lovell being 
engaged in steamboating on the Mississippi, gave the matter no 
further thought, supposing that it would be all right. But after 
some time, he was surprised at receiving notice to pay the interest 
on his note, and on going to his home he found that instead of a 
paid-up pclicy, the original policy had been returned with an 
indorsement on the margin in the words and figures following :— 


‘In default of payment of renewal premium due 24th October, 1873, this 
policy is commuted and reduced to eight hundred and twenty-two dollars on 
condition that the interest on outstanding premium notes is paid annually in 
advance. M. A. CAMPBELL, Assignee.”’ 


The complainant, Lovell, went to the agent at Louisville and pro- 
tested against the course of the company, and insisted that he was 
to have received a paid-up policy, and a return of his note ; but the 
agent told him that since the agreement made with him for a paid- 
up policy the St. Louis Mutual Life Insurance Company had sold 
out to the Mound City Life Insurance Company (whose name was 
afterwards changed to the St. Louis Life Insurance Company), and 


that such a thing as issuing to him a paid-up policy, or even restor- 
ing or reinstating his policy, was wholly outside of the contract with 
the Mound City Company, and that the policy was now forfeited. 

The bill charges that after the original policy was surrendered for 
exchange as aforesaid, without the knowledge or consent of com- 
plainant, the St. Louis Mutual Life Insurance Company sold and 
transferred its entire assets, name, good will, etc., to the Mound 
City Life Insurance Company, before any interest had accrued on 
his premium note. The complainant insists that he has been guilty 
of no default that ought to work a forfeiture of his policy ; and that 
the money paid by him on his policy should be refunded to him 
with interest, and that his outstanding note should be delivered up 
to be canceled. The bill further states that there is in the hands of 
William Morrow, treasurer of the State of Tennessee, $20,000 of 
State bonds, held as the property of the insurance company, under 
the laws of Tennessee, of indemnity against loss to citizens of 
Tennessee on life policies such as that of complainant ; he therefore 
prays for an attachment and an injunction to hold said fund subject 
to the orders of the court, until the claim of the complainant is 
satisfied. The bill concludes with a prayer for general relief. 

An attachment and iniunction were issued as prayed, and the 
defendants appeared and answered the bil’, 
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The answer does not question the material averments of the bill, 
and admits that the affairs of the St. Louis Mutual Life Insurance 
Company having become greatly embarrassed, on the 7th of October, 
1873, the superintendent of the Insurance Department of the State 
of Missouri filed in the Circuit Court of St. Louis County a petition 
setting forth that the company was insolvent, and praying for an 
injunction against its carrying on the business further, and that such 
injunction was issued ; and that, in due course, the court pro- 
nounced the company insolvent and restrained it from reinsuring its 
risks without the order and consent of the court. What further 
took place in reference to the affairs of the company is shown by 
the following extracts from the joint answer of the two compunies ; 
that is to say :— 

“Tn the progress of said matter said Frank P. Blair, superintend- 
ant as aforesaid, on December 13, 1873, filed his motion in said 
cause, praying said court to order said company to reinsure all the 
risks held by it in the Mound City Life Insur.nce Company upon 
the terms set forth in said motion, and alfow him to dismiss his suit 
as aforesaid. Said terms were that said St. Louis Mutual Life In- 
surance Company should transfer to said Mound City Life Insur- 
ance Company all of its assets, real, personal, or mixed, wheresoever 
situated, and that in consideration of said transfer said Mound City 
Life Insurance Company, whose name was afterwards changed to the 
St. Louis Life Insurance Company, should reinsure all risks of said 
St. Louis Mutual Life Insurance Company, and assume all its liaLili- 
ties, and should for these purposes increase its capital stock to the 
sum of $1,000,000, such increase to be secured and paid according 
to the laws of the State of Missouri, and to the satisfaction of said 
superintendent. Said motion was duly ccnsidered by said court, 
and was ultimately granted. ‘ 

“No policy holder of said St. Sauls Mutual Life Insurance Com- 
pany, and no stockholder therein, appeared in oppositicn thereto, or 
made any objections, and said arrangement was accordingly fully 
consummated and carried out according to the terms of said 
motion. 

“And said St. Louis Life Insurance Company in good faith 
undertook, and is now undertaking, so to carry out said arrange- 
ment, and to perform all the terms and conditions, covenants, 
promises and agreements thereof. All the stockholders of the said 
St. Louis Mutual Life Insurance Company have, in good faith, 

ted the said transfer and reinsurance under the order of said 
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court, and a very large majority of its policy- holders, to wit, more 
than 8,000, have surrendered their policies in it, and accepted poli- 
cies in licu from the St. Louis Life Insurance Company, which is, 
moreover, by the terms of its contract with the Si. Louis Mutual 
Life Insurance Company, so approved as aforesaid, directly liable 
on any and all policies issued by said last-mentioned company to 
the same extent as itself would have been. 

“Said contract was made and said transfer onl assumption of 
liabilities executed, and said increase of capital stock made on or 
before January 17, 1874.” 

Lovell, being sworn as a witness in the cause, fully verified all the 
allegations of the bill, and there was no conflicting evidence. He 
showed that when he surrendered his policy to be exchanged for a 
paid-up policy, in April, 1873, it was with the distinct understand- 
ing, both of himself and the agent of the company, that he was en- 
titled to, and would receive a paid-up policy for an amount which 
the aggregate sum of premiums paid, less the premium note, would 
purchase if paid asa single premium, and would also receive his 
premium note ; and that the company kept his policy from the time 
of its surrender in April until after October, and after the company 
had become insolvent and had been put under injunction, without 
giving him any notice that he would not receive what he supposed 
himself entitled to. 

The cause came on to be heard before the circuit judge and 
district judge, holding the Circuit Court of the United States for the 
Middle District of Tennessee, and the judges differing in opinion 
upon the questions arising in the case, in accordance with the opin- 
ion of the circuit judge, the bill of complaint was dismissed ; and 
the following questions were certified for the opinion of this court, 
to wit — 

“1st. Whether during the lifetime of complainant, James W. 
Lovell, any suit is maintainable upon the policy of life insurance set 
forth in the record in this case. 

“2d. Whether the insolvency of the St. Louis Mutual Life Insur- 
ance Company and its contract of reinsurance of December, 1873, 
with the Mound City Life Insurance Company, accompaniéd by the 
transfer of the assets of the former to the latter company, as set 
forth in the record of this case, operated to confer upon complain- 
ants, or either of them, any right of action or suit against the St. 
Louis Mutual Life Insurance Company, or against the St. Louis Life 
Insurance Company. 
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“3d. Whether, if so, complainants can maintain this suit upon 
this record apart irom the other policy-holders of said St. Louis 
Mutual Life Insurance Company, whose policies were in force at the 
time of said reinsurance transaction, and who, equally with com- 
plainants, dissented therefrom.” 

The first and main question is, whether, under all the circum- 
stances, including the insolvency of the company and the transfer of 
its business to another company, the complainants are extitled to 
any relief. What they ask is a return of the money actually paid 
on the policy, with interest, and a surrender of the premium note : 
but, if not entitled to this relief, are they entitled, under the general 
prayer, to relief in any form ? 

We are satisfied that when Lovell surrendered his policy in April, 
1873, for the purpose of having it exchanged for a paid-up policy, he 
exercised a right which the condition of the policy gave him. It is 
true the precise terms of the condition are, that the policy shall be 
commuted in case default is made in the payment of any premium ; 
but as the making of a default is entirely optional with the insured, 
it follows that the conversion of the policy from an annual-premium 
policy to a paid-up policy, is at the opticn of the insured, at any 
time after the payment of the first three annual premiums. Though 
in no default, he may elect to pay no more premiums, and may give 
notice to the company to that effect ; for it is the exercise of his op- 
tion against his own interest ; since it would be his interest to hold 
the policy for its whole amount until the maturity of the next pre- 
mium, and then to make default. But the greater always includes 
the less. The right to have the policy commuted and reduced to a 
paid-up policy, by making a default in the payment of a premium, 
in legal effect includes the right to have it so commuted and re- 
duced by electing at any time to make such default and giving due 
notice to the company of such election. 

At all events, neither the agent of the company, nor the company 
itself, made any objecticn to the surrender of the policy at the time 
when it was actually surrendered for the purpose of exchange. 

But it is clear that both Lovell and the agent of the company la- 
bored under a mutual mistake as to the amount of the paid-up policy 
to which Lovell was entitled. They supposed that he was entitled 
to a paid-up policy for such amount as the sum of the premiums 
paid (less the premium note) would purchase, if paid as a single pre- 
mium ; whereas the actual stipulation or condition, was that the sum 
insured should be commuted or reduced to the amount of the pre- 
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miums themselves, not the amount of insurance that they would pur- 
chase. 

Now whilst it is true that the mutual mistake of Lovell and the 
company’s agent could not change the written stipulation, nor bind 
the company. to give Lovell a paid-up policy for a greater amount 
than the sum of the premiums paid, yet as the mistake was in fact 
made, and as Lovell surrendered his policy under the influence of 
that mistake, and as he testifies, with the distinct understanding that 
he was to receive a new policy corresponding to such mistaken 
view, and also to receive his premium note for cancellation, it was 
the duty of the company, either to have returned him his policy un- 
changed, or at least to have given notice of the mistake, so that he 
might have had an opportunity of determining whether he would 
still have his policy commuted or not. Good faith required this 
much from the company. For, it must be presumed that their 
agent in transmitting the policy to the home office for the purpose 
of being commuted and exchanged, communicated what had passed 
between him and Lovell on the subject ; and, at all events, the com- 
munications made by Lovell to the agent were notice to the com- 
pany. 

But nothing of the kind was done. The company neither returned 
the policy, nor gave Lovell any notice that it would not be com- 
muted for the amount which he supposed and expected it would be ; 
and, of course he was led to suppose that everything was right, and 
that he would receive his paid-up policy and note in due time. On 
the contrary, the company kept the original policy for more than six 
months,—from April until October,—until after they had gone, or 
were forced into a process of liquidation, and then, some person 
designating himself as assignee, made the indorsement on the pol- 
icy which has been referred to, declaring that, in default of pay- 
ment of renewal premium due 24th October, 1873, the policy was 
commuted and reduced to $822, on condition that the interest on 
outstanding premium notes should be paid annually in advance ; and 
because the interest was not paid on the premium note in April, 1874, 
the parties having possession of the note, and who had assumed the 
obligations of the company, declared the policy altogether forfeited 
and the complainant entitled to nothinz whatever. 

It seems to us that the mere statement of the case is enough to 
show the want of equity in the transaction on the part of the com- 
panies ; and the right of the complainants to some relief at the 
hands of the court. 
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The cum of the matter is this: the complainant surrendered his 
policy, as he had a right to do, for the purpose of having it com- 
muted to a paid-up policy; but he did so with the understanding 
between him and the agent of the company that the paid-up policy 
was to be for suck amount as the premiums paid would purchase, 
and that his premium note should be returned to him. So far as the 
amount of the paid-up policy was concerned, the compla‘nant and 
the agent acted under a mutual mistake ; but the company kept the 
policy for six months without giving the complainant any notice of 
the mistake, and then, by indorsement on the policy, attempted to 
reduce it to a different amount, subject to the payment of interest 
on the premium note, and kept the note instead of delivering it up 
for cancellation. In the mean time the company conveyed all its as- 
sets to another company, and transferred to such other company all 
its business, and all interest in its outstanding policies, and com- 
pletely and utterly put it out of its own power to fulfill any of its 
obligations, and virtually went out of existence. 

Under these circumstances we hold, first, that the complainant, 
Lovell, was in no default, and that he did not forfeit his rights under 
his policy ; secondly, that he was under no obligation to continue 
his insurance, either under his original policy, or under a paid-up 
policy, with the new company to which the St. Louis Mutual Life 
Insurance Company transferred its business ; thirdly, that since the 
latter company totally abandcned the performance of the contract 
made with the complainant, and transferred all its assets and busi- 
ness to another company, and since the contract is executory and 
continuous in its nature, the complainant had a right to consider the 
contract as at an end, and to demand what was justly due to him 
by reason of its abandonment by the company. 

Our first conclusion, that the complainant was not in default, and, 
therefore, that he forfeited no rights under his policy, is based on 
the fact that when he elected to have his original policy commuted 
to a paid-up policy, and surrendered it to the company for that pur- 
pose without objection on its part, he had no further duty to per- 
form, and no further premium or interest to pay ; and, therefore, he 
could not make any default. He became entitled to a paid-up pol- 
icy of some amount or other. If a difference arose between him 
and the company as to what the amount was, he would have been 
entitled to change his mind, and take back his original policy. The 
company being presumably informed, through its agent, of the 
amount which the complainant considered himself entitled to, should 
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have given him notice, if they did not agree to that amount. They 
gave him no notice, but assumed to reduce his policy to an amount 
different from that which he deemed his due, and retained his note, 
which he expected to be delivered up to be canceled ; and no notice 
of this procedure was communicated to the complainant until after 
the company had been declared insolvent, and had placed all of its 
assets and business out of its hands. We think it clear that the 
complainant was in no default whatever. 

Our second conclusion, that the complainant was under no obli- 
gation to continue his insurance in the new company, we think is 
equally clear. He had nothing to do with that company ; it wasa 
stranger to him. It is true that it received all the cld company’s 
assets, and assumed all its obligations on policies and otherwise ; 
and the complainant was relegated to the new company for the ob- 
tainment of his rights, whatever they were. But that was a transac- 
tion between the companies themselves, with which he had nothing 
to do ; and under such a total change of relations and parties, it 
would be most unreasonable that he should be compelled, against 
his will, or with the alternative of abandoning all his rights, to con- 
tinue all his life to fulfill an executory contract ty the payment of 
premiums to a company to which he was a total stranger, and in 
which, perhaps, he reposed no confidence whatever, or to take a 
paid-up policy in such company. 

Still, the complainant might be without other remedy than that of 
accepting insurance in the new company, or of prosecuting the old 
and virtually defunct company, if it were not for the fund deposited 
with the treasurer of Tennessee as indemnity to the citizens of that 
State holding policies in the company. The assignment of all its 
assets by the old company to the new one upon the ccnsideration of 
its obligations being assumed by the new company, is somewhat 
analogous to an assignment of property by a debtor for the benefit 
of his creditors, in which only those creditors who are preferred, or 
those who choose to come in and participate in the fund assigned, 
receive any benefit, whilst those who refuse to come in take no 
benefit, preferring to retain their claim against the debtor. So 
here, if the complainant does not choose to continue his insurance 
with the new company, he would have no remedy except against the 
old company (which is totally unable to respond) were it not for the 
fund which has been attached in the hands of the State treasurer of 
Tennessee. To this fund the complainant, being a citizen of Ten- 
nessee, had a right to resort. The object of the laws of Tennessee in 
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requiring the fund to be placed on deposit with the treasurer was to 
protect and indemnify its own citizens in their deal nys with the 
company. The assignment to the new company in Missouri could 
not deprive them of the right to this indemnity. 

Our third conclusion is, that as the old company totally aban- 
doned the performance of its contract with the complainant by trans- 
ferring all its assets and obligations to the new company, and as the 
contract is executory in its nature, the complainant had a right to 
consider it as determined by the act of the company, and to demand 
what was justly due to him in that exigency. Of this we think there 
can be no doubt. Where one party to an executory contract pre- 
vents the performance of it, or puts it out of his own power to per- 
form it, the other party may regard it as terminated and demand 
whatever damage he has sustained thereby. We had occasion to ex- 
amine this subject in the recent cise of United States vs. Behan (4 
Sup. Ct. Reporter, 81), to which we refer. It is unnecessary to dis- 
cuss it further here. 

The question remains as to what is justly due to the complainant 
in this case, by reason of the contract beinz terminated by the act of 
the company. He demands a return of all the premiums paid by 
him, with interest, less the amount of his premium note ; and that 
said note shall be delivered up to be canceled. Bui we do not think 
that he is entitled to a return of the full amount of his premiums 
paid. He had the benefit of insurance upon his life for five years, 
and the value of that insurance should be deducted from the agere- 
gate amount of his payments. In other words, the amount to 
which the complainant is entitled is, what is called and known in 
the life insurance business as the value of his policy at the time it 
was surrendered, with interest, less the amount of his premium 
note, which should be surrendered and canceled. The balance due 
him will be small, but it will be something ; and whatever it is, he 
is entitled to it, as well as to a surrender of his premium note ; and 
his bill ought not to bave been dismissed. The amount due the 
complainant can easily be ascertained by the court by calling in the 
aid of an expert, without the trouble aud expense of a reference to 
a master. The equitable value of a policy, according to the age of 
the insured life at the time it was issued, and the number of years it 
has run, is shown by the ordinary tables used by every life insurance 
com»vany, and there can be n> difficulty in ascertaining the amount 
in this case. The point of time for calculating the value will be im- 
mediately after the payment of the premium due on the 24th of 
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April, 1873, five years having fully expired, and the first payment 
being made on the sixth year. 

The question has been raised whether the complainant can main- 
tain this suit alone, without brin:zing in all the other policy-holders. 
We see no reason why not. It does not appear that there are any 
other policy-holders who have not accepted the terms of the arrange- 
ment between the two companies, and continued their policies in 
the new company. Nor does it appear but that the fund now in 
court is abundantly sufficient to meet all demands upon it in favor 
of those for whose indemnity it was deposited in the treasurer’s of- 
fice, without any abatement, or the necessity of a pro rata distribu- 
tion. 

Of course, the St. Louis Life Insurance Company is a proper 
party to this suit, by reason of it claiming the fund attached therein, 
as part of the assets of the St. Louis Mutual Life Insurance Company 
assigned to it. 

In conclusion, our opinion is, that the following answers should be 
returned to the questions certified by the judges of the circuit 
court, that is to say :— 

To the first: That during the lifetime of the complainant, James 
W. Lovell, a suit is maintainable upon the policy of life insurances 
set forth in the record, under the circumstances and for the cause 
stated in this opinion. 

To the second: That the insolvency of the St. Louis Mutual Life 
Insurance Company, and its contract of reinsurance with the Mound 
City Life Insurance Company, accompanied by the transfer of all its 
assets to the latter company, as set forth in the record, did operate 
to confer upon the complainants a right of action against the said 
companies as stated in this opinion. 

To the third: That this suit may be maintained upon the record 
presented therein, apart from the other policy-holders of the St. 
Louis Mutual Life Insurance Company. 

It follows that the decree of the circuit court must be reversed, 
and the cause remanded for further proceedings in accordance with 
this opinion ; and it is so ordered. 
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Where an agent of an insurance company, authorized to issue policies, writes 
and delivers a policy to another agent from whom the application was re- 
ceived, charging the premiums to such agent under a business arrange- 
ment between them, and the policy is delivered to the insured, the contract 
of insurance is complete; and in the absence of fraud, it can be terminated 
only in conformity to the stipulations of the policy, or by agreemeut of the 
parties. 

An agent of an insurance company has no authority to insure property al- 
ready destroyed ; and a policy written and intended us a substitute for a 
subsisting policy in another company, but not delivered, and of which the 
assured has no knowledge until after the property is destroyed by fire, is 
not a valid contract of insurance. 


Covenant broken on a policy of insurance. Plea, the general 
issue. 

The plaintiffs evidence tended to prove that in April, 1877, he 
lived in Hinsdale, and owned a building occupied for stores and of- 
fices ; that F. J. Barber, an attorney and insurance agent, had an 
office in the building, and the plaintiff employed Barber to get him 
good insurance to the amount of $4,667, at a rate not exceeding two 
per cent; that nothing was said as to when the premium should be 
paid, but the pla‘ntiff was good and able to pay on demand ; that 
Barber had an arrangement with one Doolittle, of Keene, an insur- 


* From advauce sheets of N. H. Rep. 





1884. | Stebbins vs. Lancashire Ins. ch. 699 


ance agent, to place insurance that Barber could not place in com- 
panies he represented, on some division of the commissions, he 
being responsible for the premiums ; and Doolittle had an arrange- 
ment with the firm of Jenne & Sherman, insurance agents of Brat- 
tlebcro, Vt., under which each gave to the other applications for 
insurance they could not place, the agent furnishing it being liable 
for the premium ; that Jenne & Sherman had the ordinary powers of 
insurance agents, and were liable to their companies for the pre- 
miums, less their commissions, and settled once a month with them ; 
that they were agents for the Commercial Union, the German- 
American, the Phenix, of New York, the North British & Mercantile, 
and the Lancashire ; that Barber had no companies in which he’ 
could place the plaintiffs risk, and he sent it to Doolittle under the 
arrangement ; and Doolittle having no companies in which he 
could place it, sent it to Jenne & Sherman; and they, April 3d, 
1877, wrote two policies for the plaintiff, each for $2,333 50,—one in 
the Commercial Union, the other in the German-American,—for 
one year, to commence that day at noon, charged the premium to 
Doolittle, and sent him the policies by mail ; that Doolittle was 
agent for the German-American, and iiad a policy on personal prop- 
erty in the same building, and he, knowing that the company would 
not accept another risk, returned the policy to Jenne & Sherman to 
be canceled ; that they received it about the 5th of April, canceled 
it, wrote another policy in the Phenix, of New York, for the same 
sum, dating it April 3d, notified the company, and they, not liking 
the risk, ordered it canceled ; that Jenne & Sherman canceled it, 
and immediately wrote a third policy for the same amount in the 
North British & Mercantile, reported it to the proper office of the 
compary, charged the premium to Doolittle according to the ar- 
rangement, and about April 8th sent the policy to him; and he, on 
the 17th, und before any notice of a desire of the company to recall 
the policy, delivered it to Barber, the plaintiff's agent ; that April 
13th, the company wrote Jenne & Sherman that they preferred not 
to carry the risk, and advised that it be placed elsewhere, and, 
April 15th, they wrote on the margin of the record of the policy in 
their office, “Canceled April 13th, 1877 ;” the policy not being 
then in their possession, they gave no notice to the company that the 
policy was canceled till April 23d, after seeing Barber ; that Jenne 
& Sherman wrote the policy in suit the 17th or 18th of April, and 
dated it the third, for the same sum in the prior pol cies, for one 
year from its date, and it is in other respects in the usual form of 
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like policies, and it remained in their office till the 19th, when it, 
with a letter of that date duly directed to Doolittle, was mailed, re- 
questing him to exchange it for the one in the North British ; that 
the letter and policy were not received by Doolittle till the after- 
noon of the 20th, and not till after he had heard that the building 
had been burned ; if the letter had been mailed before three o’clock 
of the 19th, it would have reached Keene the same day, but it did 
not appear at what time in the day it was mailed ; that the building 
was destroyed by fire about two or three o’clock of the morning of 
the 20th ; that at the time the fire was discovered, Barber, as the 
agent of the plaintiff, had the policy in the North British and other 
policies of the plaintiff in his possession, in his office in the building, 
and during the fire he gave them to the plaintiff, and he paid Bar- 
ber the premium on the North British, $46.67 ; that the plaintiff be- 
fore this time knew that he was insured, but did not know in what 
companies, and had no knowledge as to what had been done be- 
tween Barber, Doolittle, and Jenne & Sherman as to it ; he sup- 
posed when he paid his money and received his policies in the 
Commercial Union ard North British that they were in force, and 
that he was paying the premiums on those policies and no others, 
and Barber had not then any knowledge of the policy in suit ; that 
Doolittle, April 21st, wrote to Barber, inclosing the policy in suit and 
Jenne & Sherman’s letter of the 19th, asking Barber to send the 
North British policy in exchange to Jenne & Sherman, which Barber 
received about 10 o’clock a. m.; he immediately saw the plaintiff and 
showed the same to him, and the plaintiff gave him the North Brit- 
ish policy, with directions to see Jenne & Sherman, and on the 23d 
he did see them, and they, thinking that the policy in suit was the 
one in force at the time of the fire, he paid them the premium on 
that policy, and took a receipt to Doolittle for the same, to whom 
they had charged it, and gave to them the North British policy ; 
that proofs of loss were made by the plaintiff against both compa- 
nies, and the defeifants were duly notified; thatif the plaintiff is en- 
titled to recover, his damages are $2,134 and interest from the time 
the loss was payable ; that the special agent of the defendants to 
supervise agencies, examine risks and adjust losses, under the direc- 
tion of his superiors to meet with the agents of other companies on 
the 30th of April to udjust the loss, met at that time, and not being 
able to adjust the loss, signed a submission to have it determined 
by arbitration ; but it appeared that at the time of the direction, 
and at the time of the signing, neither the defendants nor the agent 
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had any knowledge of the circumstances as to the liability of the 
defendants, unless the knowledge of Jenne & Sherman was their 
knowledge, and that when the circumstances did come to their knowl- 
edge they denied their liability, refused to go forward in the arbi- 
tration, and returned to Jenne & Sherman the premium when sent to 
them as a part of their monthly settlement. The evidence also tended 
to prove that Barber had no authority to get insurance for the 
plaint:ff for a greater sum than $4,667, and that this sum was covered 
by the two first policies of $2,333.50 each, and that Jenne & Sher- 
man were the agents of the companies for which they assumed to 
act, but that they had no authority to take risks on property that 
had been destroyed. 

The North British & Mercantile policy contained this agreement: 
“This insurance may also be terminated at any time, at the option 
of the company, on giving notice to that effect, and refunding a 
suitable proportion of the premium for the unexpired term of the 
policy.” 


Motion for a nonsuit. 


Lane & Doe and Davenport & Eppy (of Vermont), for Plaintiff. 


These inferences and conclusions seem clearly to follow from the 
facts in this case :— 


1. That neither the plaintiff or his agents, nor the defen’ants or 
their agents, intended to have the same interest insured in two differ- 
ent companies at the same time. The defendants’ agents clearly un- 
derstoood that they had canceled all previous policies which had cov- 
ered the same before making another contract ; and each was sup- 
posed to be in force from the time the policy was made ; and the 
agents were authorized and expected, if one policy was for any reason 
canceled, to renew the insurance in another company, and so they 
did. The plaintiff claims that this contract was good again t the 
defendants from the time that it was put in form by his agents for 
that purpose. Goodall vs. Ins. Co., 25 N. H., 169, 192; 3 Kent, 
260. 

2. The North British was not in force at the time this policy was 
made. Their agents had revoked it as they were required to do by 
that company. They had a right to have it canceled by giv ny no- 
tice and repaying a proper proportion of the premium. But no 
premium had passed to their hands or was collected, so that 
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none was to be repaid ; and bare notice to the agent who was acting 
for both parties must be a compliance with the terms of the policy. 
The agents’ duty to the plaintiff was performed by keeping him in- 
sured in some good company, and to the defendants by attending 
to the business for which they were employed. These agents ap- 
peared to do only what should have been reasonably expected of 
them under all the circumstances ; and good faith requires all the 
parties to abide hy the consequences which resulted from their acts. 
The above principles, it seems to us, are sustained by the court in 
the Atlantic Ins. Co. vs. Goodall, 35 N. H., 328, 337 ; id., 29 N. H., 
182, 197. 


3. The defendants’ agents did all that was done in effecting these 
different insurances. They were cognizant of all the circumstances 
existing at the times these contracts were made, for they made 
them and canceled them. ‘What they did relating to this bus ness 
-in the name of the defendants, the defendants themselves did. 
What they knew the defendants knew, and are bound by it. G. L., 
c. 172, ss. 2,3. If it was insured at the time in the North British, 
the defendants knew it; if the defendants made a contact with the 
plaintiff under those circumstances, and afterwards induced him 
through the representations of their agents to surrender his policy, 
the defendants should be estopped from denying the validity of such 
contract. Pierce vs. Ins. Co., 50 N. H., 297, 301; Patten vs. Ins. 
Co., 40 N. H., 375, 381, and cases cited. 


4. But if these agents failed in making a technical cancellation of 
the North British, as they intended to do, and supposed they had 
done, that was a mistake which would not avoid the policy that was 
made as its substitute, for there is n> pretense of fraud. The de- 
fendants knew what was intended to be done, and what actually was 
done, by their agents at the time they made the insurance, and now 
claim the right to repudiate it. Good faith would hardly permit 
this to be done. The statute above referred to, we submit, would 
regard it, if need be, a “mistake,” which would ot affect the in- 
surance. Campbell vs. Ins. Co., 37 N. H., 35 ; Clark vs. Ins. Co., 40 
N. H., 333. 

Or if the court should hold that the North British was in force at 
the time this policy was made and the property was destroyed so as 
to constitute a double insurance, the only effect it could have under 
the terms of the policy upon the plaintiffs right to recover would be 
to limit it so that he should recover “no greater proportion of the 
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loss sustained than the sum hereby insured bears to the whole 
amount insured thereon,” which in this case would be one half of 
the loss—$1,067, and interest. 


Cusuine and Batcuetper & Favixner, for Defendants. 


1. The North British policy became a valid and binding policy 
April 17, 1877, when Doolittle delivered it to the plaintiff's agent, 
Barber, and nothing had et the time of the fire been done to termi- 
nate the risk. M. Steam Mills Co. vs. W. A. Co., 125 Mass., 110. 


2. The insurance called for by the plaintiff, by his agent Barber, 
was then fixed, and the agents Jenne & Sherman could muke no 
further insurance for him, except on further application. 


3. Doolittle being the agent of the defendants, and not of the 
plaintiff, the mailing of the policy to Doolitttle April 19th, was not 
a mailing to the plaintiff. It is essential to a delivery that the in- 
strument should pass from the control of the grantor to that of the 
grantee. If the policy had been mailed to the plaintiff or his agent, 
and such delivery was expressly authorized, or to be inferred from 
the course of business, that might perhaps have been a delivery. 
The delivery to Doolittle was not absolute, but only with directions 
to exchange it for the North British, which was not done, and could 
not be done. 


4. The property having been burned, and the liability of the 
North British Company fixed, Jenne & Sherman had no authority to 
transfer that liability from that company to the Lancashire, even 
with the plaintiffs consent. 


5. The transaction after the destruction of the property, between 
Jenne & Sherman and Barber, was of no effect, it being clearly be- 
yond the authority of the agents to insure property which had been 
destroyed. 


6. Neither could this transaction operate as an estoppel, because 
it seems clear enough that an agent could not create an estoppel 
against his principal, by acts which his agency did not authorize him 
to do. 


7. The special agent submitted the question of damage to ref- 
erees without any knowledge of the invalidity of the policy. The 
submission could not give validity to a policy which no agent could 
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bave had authority to make directly. He also acted in ignorance of 
the circumstances. 


Crark, J. 

The plaintiff employed Barber to procure insurance on his build- 
ing to the amount of $4,667. Respecting the policy in the Commer- 
cial Union, written April 3, 1877, for $2,333.50, no question is raised, 
and the policy written by Jenne & Sherman in the North British & 
Mercantile for $2,333 50 covered the remaining insurance called for. 
This policy was forwarded to Doolittle, and by him delivered to 
Barber, the plaintiff’s agent, and acecpted April 17, 1877, and the 
full amount of insurance authorized by the plaintiff was then se- 
cured. 

The North British policy, issued upon the application of the 
plaintiff by the authorized agents of the company, when delivered to 
the plaintiff’s agent and accepted, became a completed contract of 
insurance which could be terminated only in conformity to the 
terms of the policy, or by agreement of the parties. The right to 
terminate the insurance upon giving notice and refunding the pre- 
mium for the unexpired term was reserved in the policy ; and it ap- 
pears that the company, upon being informed of the risk, notified 
their agents that they preferred not to carry it, and advised that it 
be placed elsewhere, and that the agents attempted to change the 
risk and place it in the Lancashire Company. But the act of the 
agents in canceling the policy upon their books and writing a policy 
in the Lancashire Company and forwarding it as a proposed sub- 
stitute was ineffectual to terminate the contract of the North British 
Company until notice had been given to the plaintiff or his agent; 
and no such notice was received by the plaintiff, Barber, or Doo- 
little, until after the liability of the North MSritish Company 
had become fixed by the destruction of the property by 
fire. After the liability of the company had become absolute, notice 
of their previous election to terminate the risk was of no effect. 
The North British policy was in force at the time of the fire. M. 
Steam Mills Co. vs. W. A. Co., 125 Mass., 110. 

The Lancashire policy never became a binding contract. When 
insurance on the plaintiff's building to the required amount had been 
secured in the Commercial Union and North British companies the 
plaintiff's application had been filled, and no authority remained for 
placing other insurance upon the property. The Lancashire policy 
therefore was unauthorized by the plaintiff; and, although written 
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in good faith by the authorized agents of the company, and de- 
signed as a substitute for the North British policy, it could have no 
operative force until 1t was accepted by the plaintiff. It was not an 
acceptance of a proposition for a contract of insurance, like the 
case of a policy issued on a previous application, which, as in the 
cases cited by the plaintiff, takes effect upon the acceptance of the 
application. As neither the plaintiff nor his agent had any knowl- 
edge of the existence of the policy previous to the fire, it was not an 
existing contract of insurance when the loss happened, and the sub- 
sequent delivery was ineffectual to give it validity. 

The delivery of the Lancashire policy after the fire was unauthor- 
ized, and there is no estoppel. The acts of an agent are binding 
upon the principal only when done within the scope of the agent’s 
authority. The agents of the Lancashire Company had no authority 
to insure property which had been destroyed. When the fire oc- 
curred, the North British policy was in force and the Lancashire pol- 
icy had not attached. The latter was designed as a substitute to 
take effect upon the termination of the risk of the former. By the 
destruction of the property the liability of the North British Com- 
pany became absolute, and the contingency upon the happening of 
which the Lancashire policy was to become operative, was no longer 
possible ; and the attempt to transfer the loss to the Lancashire 
Company, being an unauthorized act of the agents, created no es- 
toppel against the Lancashire Company. Neither did the agree- 
ment of the special.agent to submit the question of damages to 
arbitration, made 1n ignorance of the facts, operate to give validity 
to the policy. Not being in force when the loss occurred, it is not 
binding upon tke defendants. 


Nonsuit. 


Bineuam, J., did not sit : the others concurred. 
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The policy provided that it should be void ‘if the property be sold or trans - 
ferred or any change take place ijn the title or possession.” 


Held, That a change or transfer between the partwers would be no violation, 
but the introduction of a new partner was a violation which avoided the 
policy. 

By the terms of the agreement A. was to be received into the firm upon the 
payment of $5,000 on a certain date and of a like sum at or before 
another date. 


Held, That the payment of $5,000 on the first date with a note for the balance 
constituted A. a member of the firm. 


Held. That the assent of a partner to such an agreement although he had not 
signed it, rendered it binding. 


Charge to the jury by Mixer, J. 


This case was argued upon certain questions of law. It seems 
that the plaintiffs, who have brought the suit upon two policies of 
the London Assurance Corporation, were, at the time the policies 
were made, the owners of a stock of goods in Minneapolis, which 
was the subject of the insurance. The loss by fire is apparently ad- 
mitted as stated, and the only issue raised by the defense grows out 
of two conditions of the policies which are supposed to relate to the 
same subject. One of these conditions is that “if the property in- 
sured be sold or transferred, or any change takes place in the title, 


* Oharge delivered J 
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except by succession by reason of the death of the assured, whether 
by legal or judicial process, or voluntary transfer or conveyance, 
this policy shall be void.” The other provision is that “if the inter- 
est of the assured in the property be any other than entire, uncon 
ditional and sole ownership in the property, for the use and benefit 
of the assured, or if the building insured stands upon leased 
ground, or the property has been sold and delivered or otherwise 
disposed of, so that all interest or liability on the part of the assured 
has ceased, this insurance upon all such property shall immediately 
terminate.” 

A point raised by the plaintiff in the construction of this policy is 
that the clause I have read last, in the fourth paragraph of this in- 
surance policy, is a limitation and a qualification of the one I have 
first read. The first one is: “And if the property be sold or trans- 
ferred or any change takes place in the title or possession, then the 
policy is void.” The last one is that “when the property has been 
sold and delivered or otherwise disposed of, so that the liability of 
the assured has ceased, this insurance shall terminate.” I do not 
think that they have anything to do with each other. They relate to 
distinct phases of what may be done by the owners of the property af- 
ter the insurance policies are executed. The latter does but little 
more than explain and qualify the universal principle of law that 
when a man has insured property and ceases to be the owner or have 
any interest in it, although it may be burned during the life of the 
policy, he cannot recover anything, for the very obvious reason that 
he has nothing to recover ; he has no interest in the property; he has 
sustained no loss, and therefore he can recover nothing ; that has 
been decided over and over again. It is also one of the conditions 
of these policies, in order to prevent their assignment without the 
consent of the insurance company, that when a man sells and parts 
with his title and ownership of the property he ceases to be insured 
and has nothing to insure, and if the property is burned it is some- 
body else’s property. This provision in question has relation to that 
and is intended to qualify, and to some extent, perhaps, to limit the 
common law, for if it is sold and not delivered he probably could 
recover. 

“When the property has been sold and delivered, or otherwise 
disposed of, so that all interest or liability on the part of the assured 
has ceased, this insurance on such property shall immediately termi- 
nate.” This is rather for the benefit of the assured ; a sale of part 
of the property does not forfeit his right to insurance on the_balance. 
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Possibly » sale without a delivery, if delivery was essential, would 
not forfeit his insurance, but this relates simply to a sale of property 
in whole or. in part, and is intended to qualify the rule of the law 
that would prevail without it. 

The other relates to a different affair: “If the property be sold or 
transferred, or any change takes place in the title or possession.” 
Many changes may take place in the title and also in the possession, 
without a sale or transfer of the property to another party ; for in- 
stance, a sale by one partner to another has been held by the courts 
not to be euch a sale or transfer as is included in this policy, and for 
the very obvious reason that the possession does not change ; it re- 
mains where it was—the title remains, perhaps in the firm, although 
one member of the firm may have gore out; the question we have 
got to solve is whether the introduction of a new partner into the 
partnership firm whose goods are insured, is such a change as vests 
him with an interest which he did not have before, and vests an- 
other man with a right of control of the possession, and to have 
charge of the property, and will avoid this policy. Without going 
on to cite the authorities, we are both of the opinion that this is 
such a change as by that language was intended to avoid and forfeit 
the policy. 

The sale or the transmutation of the various interests between the 
partners themselves, and nobody else having the control, and leaving 
the possession where it was, does not invalidate the policy ; but the 
introduction of a new partner with an investiture of an interest in 
him which he did not have before, does avoid the policy. 

There are two things with regard to which insurers are always 
cautious, tenacious and anxious. One of them is the character of 
the men with whom they make the contract, and the other is the 
character of the man who has possession of the property, especially 
if it be movable property that is insured ; and it is easy to see why 
this isso. They may very well know that the man or men with 
whom they deal when the contract is made are cautious, prudent 
business men, honest, and for a long time successful in business. 
With those men they contract without hesitation. They have a 
right to know who those men are with whom they contract with re- 
gard to the possession of the property. They make a contract with 
A. because they know him, or because they have heard of his char- 
acter—because they understand that he is honest and fair, and they 
deal with him just as you would deal with one whom you know to be 
reliable ; you will seek to deal with honest men only. Now, it is 
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against all the principles of contracts to say that in dealing with one 
man or with two men, that those two can afterwards, acting without 
the consent of the other party, introduce another man into the con- 
tract who has all the rights and all the control which those two had 
before ; because that man may be known to be a scoundrel by the 
insurance company, and if that rule prevails the other parties have 
a right to introduce the veriest scum of the earth and men who have 
half a dozen times been engaged in the destruction of property to 
get the insurance. So you may sell the goods insured, but you can- 
not sell the policy unless the company agrees to it. We are of the 
opinion that if Mr. Arndt was, within the meaning of that policy, 
introduced into that partnership, and became a member of it before 
the loss, and acquired an interest in the goods, that the policy was 
forfeited. 

The question whether he was so introduced, as presented to the 
jury and the court at this time, rests almost entirely upon the con- 
struction of a written contract which defines the relation of these 
parties. There is some verbal testimony on this subject, introduced 
by defendant before the policy itself was introduced by the plaint- 
iffs. As regards that testimony, I am inclined to think that some 
of it would be pertinent even after the introduction of the policy, 
and to that alone I will advert in what I have to say about the con- 
struction of this policy. I may as well state at the start, however, 
that the two opposing views which are taken of the contract are 
these: The one by the plaintiff is that it was simply an agreement, 
not for a partnership, but for the future organization of a joint-stock 
corporation, in which, when completed and organized, these goods 
shall constitute a part of tlte capital stock ; but that not having 
done so before the fire, no such change as the policy alludes to was 
made in the ownership of the property or its possession, but that 
the original partners were the sole owners at the time of the fire. 

This agreement, therefure, requires a somewhat critical examina- 
tion. Itsays: “This agreement, made and entered into this 24th 
day of May, 1883, by and between E. J. A. Drennen, F. W. Starr, 
and Edward Everett, who are members and constitute the firm of 
Drennen, Starr & Everett, all of Minneapolis, parties of the first 
part, and D. M. Arndt of Sandusky, Ohio, party of the second part, 
witnesseth : Said parties of the first part agree to receive into their 
business said Arndt on the following conditions: Said Arndt is to 
pay into said firm for its use on or before June 24, 1883, $5,000, and 
said Arndt is to pay into said firm for its use on or before Jan. 
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1, 1885, an additional sum of $5,000,” etc. The contract being 
signed by E. J. A. Drennen, F. W. Starr, and D. M. Arndt. It is 
observed that Mr. Everett’s name is not signed to this instrument, 
and if nothing more had been said about it, I should have said the 
instrument was void; but Mr. Drennen stated on the stand that 
Mr. Everett was away from home when the contract was signed, and 
that when he returned home, he was informed of it and assented to 
it. Mr. Drennen and other witnesses testified that Mr. Arndt was 
in the office as book-keeper, and on this point there is no contradic- 
tory evidence. I say to the jury now that I think they are author- 
ized to assume that Mr. Everett was a party to this contract, so that 
question may be considered out of the way. 

Considering this, then, to be the instrument of Drennen, Starr & 
Everett on the one hand, and of Mr. Arndt on the other, we are of 
the opinion that it takes Mr. Arndt into the partnership on the day 
he paid $5,000 and gave his note for the other $5,000. It provided 
for his having an interest in the whole firm, as I understand it, 
upon the payment of that money. The testimony is that his cash 
payment of $5,000 was made on the 14th of June, and he made the 
note for $5,000 a day or two afterward, which was accepted by the 
plaintiffs. The language of this instrument is, “to pay into the 
firm ”—the firm then in existence—“ for its use” on or before June 
14, 1883. There was no firm he could have paid it into except the 
firm of Drennen, Starr & Everett. He was to pay into that firm, for 
their use, $5,000, and that there may be no mistake about it, this is 
repeated, “Said Arndt is to pay the said firm, for its use, on or 
before the first day of January, 1885, an additional sum of $5,000.” 
The books of the partnership and book-keeper are introduced and 
the payment of that money into the firm as entered on their books 
is found ; the execution of the note and its credit is found on these 
books of the firm of Drennen, Starr & Everett. I cannot resist the 
conclusion that a primary object of this contract was, in its own 
language, that the said parties of the first part (that is, Drennen, 
Starr & Everett) were to receive into their business said Arndt, and 
that when he paid that money as a condition of his being received 
into that business, he was paying it to said firm for its use, and not 
to the corporation to be formed : that it was to the firm of Drennen, 
Starr & Everett he was to pay $5,000, “for its use” on or before 
June 14, 1883, which he did ; and that he was to pay into such firm 
for its use, on or before Jan. 1, 1885, an additional $5,000. by note, 
which }:e did, and which note they might have sold and discounted 
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(although it is testified that they have returned it to him), and this 
was the formation of the partnership. He was received into their 
business—not a future business ; he paid the money into them, the 
firm, and not the corporation to be formed. The basis of his inter 
est is not calculated on what may have been the intention to put 
into the joint-stock corporation to be afterward formed, but it was 
based on the condition of the firm of Drennen, Starr & Everett on 
the 1st of January—six months before—when they had taken stock 
and an inventory of their debts, credits, and property, and they 
said: “We have now a surplus of $65,000, and on that basis we 
take you into the firm. You have paid your money. You have 
been received into the firm.” He acied as a member of the firm 
for two or three weeks before the fire. I must hold that by this 
contract he came into and became a member of the partnership of 
the old firm, with the same rights, in proportion to the amount of 
interest which he had, as the other members of the firm. His 
money had been invested in the goods then there. He purchased 
an interest in the goods and in their debts, and incurred an obliga- 
tion for debts owing on the first of January, 1883. That is our view 
of the case. 

I shall simply say to the jury that if they believe this testimony of 
Miss Alice O’Brian and the books that have been produced, and if 
you believe Mr. Drennen’s testimony that Mr. Everett consented 
to this arrangement made by his two partners with Mr. Arndt, 
that that transaction constituted a partnership in which Mr. Arndt 
became interested in these goods, and in such a manner as to avoid 
the policy ; and if you believe this your verdict should be for the 
defendant. 





Report of Decirions. 


SUPREME COURT OF OHIO. 


STATE ex ret INS. CO. 
vs. 


MOORE, SUP’T OF INS.* 


A mutual fire insurance company organized under the laws of another State, 
but similar to domestic mutual fire insurance companies, which has at least 
$50,000 in premium notes, on which at least $10,000 in cash has been paid 
before commencing the business of insuring, may, so far as its capital is 
concerned, be admitted to transact business within this State. 


Where a public officer is called upon to perform a plain and specific public 
duty positively required by law, ministerial in its nature, calling for the 
use of no disc retion, nor the exercise of official judgment, his performance 
of such duty may, upon his refusal and in the absence of other means of 
relief, be enforced by mandamus. 


When such officer, in determining upon the performance of a public duty, is 
called upon to use official judgment and discretion, his exercise of them, in 


the absence of fraud, bad faith, and abuse of discretion, will not be con- 
trolled or directed by mandamus. 


Where a foreign insurance company, tencering compliance with our laws, 
applies for authority to transact its business within this State, the superin- 
tendent of insurance has no power, in the exercise of a mere arbitrary dis- 
cretion, to refuse such admission. 


It is within the province of such superintendent, in considering the applica- 
tion of such insurance company for admission to transact business within 


* Decision rendered March 15, 1884. From Law Bulletin. To appear in 39 Ohio St. 
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this State, to inquire into its financial soundness, and if upon such inquiry, 
made in good faith, he is not satisfied of its financial soundness, he is in- 
vested with discretion to refuse such admission, and his exercise of such 
discretion will not be controlled by mandamus. 


Application for mandamus. 


This is an application for a peremptory mandamus requiring the 
‘ defendant to admit the plaintiff to transact insurance business in the 
State of Ohio, on the mutual plan. An alternative writ having been 
issued, the defendant answered and the plaintiff replied. From the 
following statement of the pleadings it will be seen that the issues 
are very simple. 

The petition alleges that the plaintiff is duly incorporated under 
the laws of the State of Illinois, and authorized to do insurance 
business on the mutual plan ; that it has cash assets amounting to 
over $53,000, and premium notes amounting to over $260,000 ; that 
it has in all respects complied with the laws of the State of Ilinois, 
and is doing business there ; that it made application in due form 
for admission into the State of Ohio to transact its business, but was 
wrongfully refused by defendant. 

The defendant in his answer denies all the essential allegations of 
the petition, and in paragraphs six, seven, eight and nine, alleges :— 


6. The plaintiff is a corporation for profit, as appears from the 
fact that since its organization it has received $104,479.53 to Decem- 
ber 31, 1882, and only paid out in losses $40,082.38, the balance 
being absorbed in salaries, commissions, ete. 


7. The plaintiff is doing and proposes to do an illegal business in 
Ohio, as shown by reports on file in the Insurance Department. 


8. The plaintiff has issued a number of policies to citizens of 
Ohio, in violation of law, and is therefore liable in large penalties. 


9. The charter of the plaintiff authorizes it to do business of a 
character not “ contemplated by the laws of Ohio.” 

The plaintiff for reply denies each and every affirmative allegation 
in the answer. 

Upon the issues so joined the cause was heard upon the evidence. 


A. T. Brewer, for Plaintiff wn Error. 
D. A. Hottinasworts, attorney-general, for Defendant in Error. 


Owen, J. 
1. The defendant maintains that to entitle the plaintiff to the 
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certificate of authority to transact its business within this State, it 
must show that it has a capital of $100,000. An examination of the 
various provisions of our statutes upon this subject leads us to the 
conclusion that a mutual insurance company, similar to our own, 
organized under the laws of another State, which has at least 
$50,000 in premium notes, on which at least $10,000 in cash has 
been paid before starting its business of insuring, shows itself 
entitled, so far as this requirement is concerned, to admission to 
transact business in this State. 


2. A more serious and difficult question is presented by the 
application of the plaintiff for a writ of mandamus to compel the 
defendant to grant to it the certificate of authority provided for by 
our statutes to transact business within this State. 


This involves the inquiries: (1) how far the superintendent of 
insurance is clothed with discretion in the matter of granting such 
authority ; and (2) how far this court may control the exercise of 
such discretion by the writ prayed for. 


Our statutes nowhere expressly direct the superintendent to grant 
authority to a foreign insurance company to carry on its business 
within the State, nor do they otherwise expressly permit such a 
company to transact its business here. 


It is provided (section 3,656) that such company shall not trans- 
act its business within this State until it procure from the superin- 
tendent a certificate of authority to do so. It is true that the pro- 
visions of our statute upon this subject were enacted in the light, 
and upon the assumption, of the settled policy of the State to per- 
mit foreign companies to do business within it, and we may assume, 
for the purposes of the discussion, that a cordial welcome has been 
extended to such companies of other States as were in unquestion- 
ably sound condition, to transact their business within the State. 
But we are dealing with the restraints and limitations which the 
statutes impose upon the enjoyment of this privilege, which 
depends more upon the comity of our State than upon its express 
grant. 

It is made the duty of the superintendent of insurance (section 
268 Revised Statutes), “to see to the execution and enforcement of 
all laws relating to insurance.” It is his duty to keep himself 
advised of the business and affairs of insurance companies doing 
business within the State (sections 269, 272). 
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If it shall at any time appear to him, upon satisfactory evidence, 
that an insurance company, not organized under the laws of this 
State, but transacting business within it, is in an “ unsound condi- 
tion,” it is his duty to revoke the authority granted to such company 
(section 277) ; and from his decision there is no appeal. This sup- 
plies a potent argument for the large discretion claimed for and by 
the defendant in the administration of his office. Let it be sup- 
posed that upon the plaintiff presenting its application, with all the 
forms prescribed by statute, the superintendent entered upon such 
investigation of its affairs as furnished evidence satisfactory to him 
that it was in reality in an unsound condition. Will it be ‘seriously 
contended that, notwithstanding this condition of affairs, he had no 
discretion to withhold his certificate of authority ? 


The proofs in this case disclose a condition of things at the time 
of his refusal, to challenge the serious consideration and scrutiny of 
the superintendent. The first appearance among us of this com- 
pany was when, without either an application or invitation, it in 
some manner invaded our borders, and, by its own confession, 


effected insurance in the aggregate sum of $63,550, by policies 
issued to citizens of Ohio, in defiance of the express provisions of 
our law against it. Possibly its entire exclusion from the State tor 
this impropriety would be a penalty unwarranted by our law, but 
the conduct of the plaintiff was, at the very best, a thing to stimu- 
late the vigilance and scrutiny of a faithful superintendent of 
insurance. 


Then, by its own showing made to the superintendent, it had 
received in premiums and assessments since its organization, the 
sum of $104,470.53 up to and including the thirty-first day of 
December, 1882. This is all gone—only $40,082.38 having been 
paid to policy-holders for losses! The superintendent found that 
the balance was not satisfactorily accounted for. The most satisfac- 
tory explanation of this rather eccentric financiering comes in the 
form of an argument that, as there is “no evidence tending to show 
fraud or the unlawful payments of dividends, it is not material to 
any inquiry involved in this proceeding.” If it was material to any 
inquiry which it was proper for the superintendent to make, in 
determining upon the admission or exclusion of this company, it 
becomes a question of vital concern in this proceeding. We do not 
hesitate to say that the superintendent had no power arbitrarily, or 
in his mere caprice, to exclude the plaintiff from the State. On the 





716 Report of Decisions. [Sept., 


other hand, we do not hesitate to say that if the superintendent, act- 
ing in good faith, discovered what fairly justified him in the opinion 
that the admission of the plaintiff, by reason of its financial showing, 
was destined to prove a menace to the interests of our citizens who 
were likely to be exposed to peril by such admission, there was con- 
fided to him such discretion as called upon him to avert the peril 
by refusing admission to the plaintiff. 

To justify the issuing of the writ prayed for, it must appear that it 
was a plain public duty of the superintendent to grant the authority 
applied for by the company, and either that he had no discretion to 
refuse it, or that in the refusal there was an abuse of his discretion. 
In other words, it should appear that in such refusal there was a 
plain dereliction of duty on his part. Ex parte Black, 1 Ohio St., 30. 


This is not a proceeding to review and reverse the decision of the 
superintendent. The question is, had he the power to decide at all? 
If he had, then in the absence of fraud, bad faith, and gross abuse 
of discretion, his decision is final; although, upon the same evi- 
dence, this court might have reached a different conclusion. 


If the superintendent was called upon to perform a plain and 
specific public duty positively required by law, ministerial in its 
nature, calling for the use of no discretion nor the exercise of official 
judgment, his refusal to act would, in the absence of other means of 
relief, call for the remedy herein invoked. 

But the principle is too firmly established to be questioned that 
where a public officer is invested with discretionary power concern- 
ing the performance of a public duty required at his hands, or where 
in determining the course of official action he is called upon to use 
official judgment and discretion, his exercise of them, in the absence 
of bad faith, fraud, and gross abuse of discretion, will not be con- 
trolled or directed by mandamus. Free Turnpike Co. vs. Sandusky 
County, 1 Ohio St., 149 ; State ex rel. Anderson vs. Holmes Co., 17 
Ohio St., 608; Lake Co. vs. Ashtabula Co., 24 Ohio St., 393-401 ; 
Moses on Mandamus, 78 ; High Ex. Rem., § 24; United States vs. 
Seaman, 17 How., 225. 


The important business confided to the supervision of the defend- 
ant is too vast in its consequences to the people of our State to 
admit of a construction of his powers so narrow as to hold that his 
judgment or discretion are to take no part in determining his action 
upon the application of a foreign insurance company for permission 
to transact its business within the State. His refusal in the case at 
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bar was not a dereliction of duty. On the contrary the hichest con- 
siderations of public duty and official fidelity called upon him to see 
to it that the security of our people was not imperiled by his action. 
He was called to the exercise of official judgment and discretion. 
He exercised them ; and as no fraud, bad faith or abuse of discre- 
tion intervened, so far as it affects the present proceeding, his 
decision is final. 


Writ refused. 
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LOWER COURT DECISIONS. 


INCREASE OF RISK. 


U. S. District Court of Louisiana.—Eastern D.'rict. 


HARDMAN, DOWLING & PECK 
v8. 


FIREMEN’S INS. CO. 


The insurance was on a piano factory. The building was also occupied for the 
manufacture of washing machines, which fact was not disclosed in the 
application. The latter business was confessedly no more hazardous than 
the other. 


Held, That it cannot be affirmed as a question of law that the risk was increased 
by two tenants instead of one. The question is for the practical judgment 
of the jury, and their finding will not be disturbed where there is sufficient 
evidence to sustain it. 


Bitxies, J. 

This cause is submitted on a motion for a new trial. The action 
is on a policy of insurance. 

The defense was that there had been a suppression of or a failure 
to disclose a material fact. The fact insisted on as material was that 
one story of the large builping in which plaintiff's insured stock was 
situated, was occupied by the manufacturers of washing machines, 
the insurance being on plaintiff's stock and materials as manufact- 
urers of pianos, and the answer of the plaintiffs to defendants’ ques- 
tions failing to disclose that there was any tenant in the building 
occupied by them other than themselves. 

The evidence established that the business of manufacturing 
“washing machines” was certainly no more hazardous than that of 
the manufacturing of pianos. 
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The point urged by the defense was, that the fact that two tenants 
occupied different portions of a building created an increased risk for 
goods or property situated in the building, as compared with the risk 
for the same goods when the building was occupied by the owner of 
the goods. 

The court charged the jury that if the occupation by two tenants 
rather than by one increased the risk, then there had been a failure 
to disclose a material fact and the policy was void; but that if, on the 
other hand, the fact of the additional occupation did not increase the 
risk there was no suppression which was material and the policy was 
valid; and that the test of materiality was whether the disclosure of 
the fact would have influenced the rate of premium. 

The two points urged by the defendants’ counsel are: 1. That the 
question was one of law and not of fact; and 2. That the weight of 
evidence was so great in favor of the materiality of the fact in ques- 
tion that even if the question was properly left to the jury their ver- 
dict should be set aside. 

1. I think the question here presented was one of fact and not for 
legal inference, and the question was properly left to the jury. Angell 
on Fire and Life Insurance, section 135. McLanahan vs. Universal 
Ins. Co., 1 Peters 170, p. 188. 

2. As to the weight of the evidence the defendants call I. N. Marks, 
Esq., again, who testified most clearly and postively as an expert, 
that the two-fold tenancy increased the risk and rate of premium. If, 
as had been my impression up to the argument of this motion, Mr. 
Marks’ testimony stood alone on this question, or if it had been met 
by merely one witness I should have granted this motion and di- 
rected a new trial, as it seems to me that the reasons given by Mr. 
Marks are well founded. But the record contains the testimony of 
seven other witnesses, all of them experts, who testify under com- 
missioner, as follows:— 

Question “ H ”—“ As an expert, what is you opinion as to the effect 
produced or the risk on a piano manufacturing establishment by the 
occupancy and use of one story or a portion of the building by a 
washing machine factory ?” 


1. To this question John L. Douglass answers: “The risk would 
be lessened rather than increased.” 

2. Edgar E. Holley answers: ‘“ None whatever.” 

3. David S. Ketchum answers: “None; it would not increase the 
hazard.” 
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4. Vincent Tilyou answers: “ None; it would not increase the risk.” 

5. Thomas Rowland answers: “It would not affect it at all.” 

6. John Edgar Philips answers: “No effect, except that we always 
prefer one tenant;” and 

7. Benjamin Durham answers: “ Does not add to the risk. Has no 
effect on it.” 


The question dealt with by the jury is one for practical judgment, 
to be decided in part upon inferences from knowledge of human ex- 
perience, and is also in part properly a matter to be testified about 
by witnesses who are specially conversant about the matter of tak- 
ing risks. An examination of the testimony shows that seven witnesses 
testified as to this matter in the negative and one witness in the 
affirmative. The jury in their verdict followed the testimony of the 
seven witnesses, though the question submitted is one upon which 
any individual might form a satisfactory opinion, and upon which the 
opinion of Mr. Marks seems to me as more correct than that of the 
seven who differed from him. Nevertheless, it is a question as to the 
rate which insurers would charge, and upon which the jury could 
also for themselves form a satisfactory opinion, and since their find- 
ing is sustained by such a majority of the witnesses interrogated on 
the subject, I am of opinion that the verdict should not be disturbed. 
The motion is denied. 





